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Distortion of Income Tax 
Occasioned by Death and the Misapplication of Graduated Rates 


By PETER L. WENTZ* 


one which all minds will agree urgently requires 
a correction of the Internal Revenue Code. In 
the course of frequent changes in the income tax law 
without comprehensive statutory restatement of the 
federal tax structure, some inequitable and doubtless 
unintended tax consequences inevitably occur. Of 
course, when a repugnant consequence becomes ap- 
parent, it should be corrected. Such an instance has 
arisen in connection with the proper purpose of Con- 
gress to assure that all income will be at some time 
subjected to income tax and to include previously un- 
reported income in taxable income upon the happen- 
ing of death. This purpose, to run all income through 
the tax mill, has been accomplished, but without ap- 
propriate tax rate provisions so that other inappro- 
priate tax rate provisions automatically apply. Some 
fortuitous results (easily correctable and unnecessary) 
are rankly unjust and without any intelligent basis as 
shown by the illustrations hereinafter set forth. 
Under Sections 42 and 43 of the Internal Revenue 
Code, first enacted in the Revenue Act of 1934, a tax- 
payer regularly and properly reporting income on the 
cash basis is required for the year of his death to in- 
clude income and deductions on the accrual basis as 
well. Under other sections, it is held that as to the 
deceased partner and perhaps as to all partners, a part- 
nership taxable year terminates on the date of death 
of a partner regardless of its normal date of ending 
and that the income thereof must be reported. In all 
cases of decedents, whether partners or not, accrued 
income is added to decedent’s cash income, resulting 
in including more than one year’s normal income in 
taxable income of the decedent’s last taxable year, and 
if the decedent was a partner, more than one year’s 
partnership income may be included in decedent’s last 
taxable year, and, also, perhaps, if a fiscal year is in- 


* Partner, 
Chicago. 


Tove POINT of this discussion is believed to be 
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Advocating correction 
of the inequities occas- 
sioned by Sections 42 
and 43, IRC, as they 
apply to the income tax 


levied on decedents. 





volved, in the income of his partners. Shifting and 
pouring on top of normal cash basis income of the tax- 
able year, amounts of uncollected income on the ac- 
crual basis which would normally be includible in the 
income of a later taxable year, thus forcing the same 
income into higher brackets in the taxable year, pro- 
duces grotesque and outrageous results when the sys- 
tem of graduated income tax rates is applied. Death 
has not created income; it has only entailed higher 
rates—rates that are not borne by other taxpayers and 
that discriminate against the helpless victims of death. 

The purpose to subject all income to tax is, of course, 
proper and should be carried out, but the tax should 
be at fair rates comparable to what would normally be 
imposed if death had not occurred, rather than at pen- 
ally higher discriminatory rates. The penalty is the more 
serious because of the decision in Helvering v. Enright 
Estate,| in which the Supreme Court in applying 
Section 42 held that on death there must be accrued as 
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income, at value, all rights though contingent and un- 
certain. Included are items that would not be accru- 
able by a taxpayer on the regular accrual basis of 
accounting, such as contingent fees as to which work 
has only begun and the right to any fee has not become 
established. 


TT HERE may thus be included and pyramided in de- 

cedent’s income, large amounts that will be collected 
only in future years; perhaps only over a period of 
many years and quite possibly never collected. Also, 
the tax on such combination of normal and abnormal 
income may bea large part of, or even exceed, the cash 
income available to pay it, producing gross hardship 
aside from inheritance and estate tax demands. Like- 
wise, needing correction are certain results of allow- 
ing accrued deductions from gross income in addition 
to cash deductions under Section 43 of the Internal 
Revenue Code. Correction of these income tax injus- 
tices has nothing to do with estate tax, which is applied 
separately to the estate including all such income as 
property, whether proceeds or merely claims. 

A few illustrations will show that under the Internal 
Kevenue Code, as it now stands, a decedent (which 
means his family or legatees) for the year of his death 
is made to pay surtax on income at rates very much 
higher than the decedent would have paid if he had 
lived and very much higher than paid by other persons 
having the same items and amounts of income. The 
illustrations also show that the inequity and discrim- 
ination are very substantial in any case, but are most 
extreme in cases of persons with smaller incomes, so 
that the inequity and discrimination are greatest in the 
case of those least able to stand the burden. In con- 
sidering these illustrations, it should be remembered 
that death of the taxpayer entails severe burdens and 
hardships on the family and associates of the decedent 
through loss of income and also through heavy inheri- 
tance and estate taxes, aside from income taxes. Peo- 
ple do not choose to die, and it may be assumed that 
if a death occurs, the person’s family and associates did 
their best to the contrary and could not help it. All 
these considerations condemn the results under the 
present law. No other justifying consideration exists. 

In the illustrations normal tax is disregarded be- 
cause it is at a flat rate of 4% and is not varied as a 
result of a death occurring. The discrimination may 
not be as great in degree as it is in the illustrations, in 
cases where a smaller proportion of income is shifted, 
but there is always some discrimination and an excessive 
tax if any income whatever is shifted. 

For example, John Adams, the head of a family, re- 
ceives $20,000 per year of interest on the cash receipts 
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basis, including $10,000 on bonds which falls due and 
is regularly paid January 3. On this income he nor- 
mally pays surtax at an average rate of 19.65%. He 
dies in late December, owning the bonds on which 
approximately $10,000 of interest is accrued but un- 
paid and will not be paid until after January 1. Under 
Section 42 of the Revenue Act, his taxable income is 
approximately $30,000, and, although the unfortunate 
man died without seeing a penny of the accrued in- 
come, he pays surtax at an average rate of 43.25% on 
the shifted $10,000, whereas if he had lived and col- 
lected and enjoyed the income he would have paid sur- 
tax at an average rate of only 19.65% thereon. Death 
is made the basis for an extraordinarily high and dis- 
criminatory surtax. 

For larger incomes, the results are likewise gro- 
tesque. For example, $50,000 of income of a later year, 
but accrued and therefore poured into the higher 
brackets of the taxable year on top of the normal cash 
income in the same amount and from the same source, 
bears surtax at an average rate of 60.53% as against 
an average rate of 37.11% on the shifted income if the 
taxpayer had lived. 


Now assume that John Adams is only a $10,000 a 
year man and that by reason of his death $5,000 that 
he would have realized in normal course in a later 
year, and which is only accrued and not collected, is 
poured on top of his normal cash income in the year 
of his death. The $5,000 of shifted uncollected income 
bears surtax at a rate of 25%, whereas if he had lived, 
or in the case of any other taxpayer with similar in- 
come, it would have borne surtax at an average rate 
of only 10.05%. In other words, because he died, the 
same income is taxed at rates approximately 250% of 
the rate applicable if he had lived. If he were a still 
smaller income man, the degree of inequity and dis- 
crimination would be still greater. Obviously the 
treatment under the present law is indefensible. 

The most severe results occur in the case of the 
death of a partner, both as to the deceased partner and 
possibly as to the surviving partners. 


UPPOSE John Adams is a partner in the real estate 

business, averaging $20,000 a year (12 months) for 
his one-fourth share, and the partnership year ends 
February 1, but since he died December 29 the part- 
nership income of the year ended February 1 (12 
months) preceding his death, and the partnership 
income from February 1 to December 29 (a total of 
almost 23 months, or approximately $38,000) is al! 
thrown into his income for the taxable period ending 
with his death, and perhaps into the income of his 
partners for their calendar year. 
end of the distortion. 


But that is not the 
If the partnership was on the 
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cash basis, the decedent’s returns will include 23 
months of partnership cash receipts income and also 
his share of all uncollected but accrued partnership 
income, which may be very substantial. If the accrued 
income is the equivalent of a half year’s ordinary part- 
nership income, $10,000 would be added, making the 
decedent’s taxable income $48,000 subjecting the 
shifted $28,000 of income to an average surtax rate 
of 48.3%, whereas if he had lived and enjoyed the 
income, his average surtax rate thereon would have 
been 19.65%. Yet all the time John Adams is just a 
$20,000 a year man—not a cent more or less. 


Suppose John Adams is only a $10,000 a year man, 
all partnership income, and that the fiscal years, date 
of death and proportion of accrued income are the same 
as in the last example. The taxable income will be 
treated as $24,000 of which $14,000 is shifted income. 
On the shifted income his average surtax rate is 
32.40%, whereas if he had lived, his average surtax 
rate thereon would have been 10.05%. 


Further, the Bureau of Internal Revenue contends 
that the surviving partners must include 23 months of 
partnership income in their income tax returns for the 
year of the death and thus be forced into high brackets 
at high rates though they have not earned any more. 
They are certainly innocent parties. They have not 
even committed the apparent crime of dying. Why 
should they be thus discriminated against and 
penalized! 


F COURSE, all the income in question should bear 

income tax, but when it is taken from the taxable 
period in which it would ordinarily be reported and 
poured on top of the income of another full year period 
and then the graduated tax rates are applied, this 
shifted income not only bears income tax but bears it 
at rates very much higher than would ordinarily be 
imposed. The consequences to the decedent’s family 
and his partners are grossly unfair and partake of the 
nature of a penalty imposed as a result of his death 
and on helpless parties. It does not seem possible 
that Congress will permit the continuance of such 
palpably harsh, inequitable and illogical treatment of 
the problem. 


No reason of public policy appears why Adams’ 
family or his partners should pay tax on such added 
income at higher rates than if he had lived and the 
income had been received in ordinary course. Doubt- 
less the members of Congress have not actually in- 
tended that such added income should be taxed at 
extraordinarily high rates. The law should be cor- 
rected to make such added income bear tax at an 
appropriate rate. Similarly, such added deductions 
should reduce the tax at an appropriate rate. 
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An appropriate rate or computation of tax may be 


provided for in various ways. An amendment may 


limit the income tax as otherwise computed to not 
more than income tax on the aggregate of (1) income 
tax computed on the net normal income and normal 
deductions and (2) income tax computed on the net 
shifted income, or, a deduction, if a net loss, at the 
same average rate as the tax computed on the normal 
income and deductions and credits, or at the average 
rate of the preceding three years, whichever is larger. 
Of course, some other number of years might be stated 
in the statute. 


PROPOSED SECTION OF REVENUE BILL AMEND- 
ING INTERNAL REVENUE CODE 


* * * * 


SECTION — LIMITATION OF INCOME TAX 
LIABILITY IN CASES OF CHANGES IN ACCOUNT- 
ING DUE TO DEATH. 


(a) The Internal Revenue Code is amended by inserting 
after Section 107 the following new section: 


SECTION 108. LIMITATION OF INCOME TAX 
LIABILITY IN CASES OF CHANGES IN ACCOUNT- 
ING DUE TO DEATH. 


Whenever income, deductions or credits (herein called 
additional income, deductions or credits) of any taxpayer, 
including the decedent or his surviving partners, are taken 
into account in the particular taxable year (herein called 
abnormal taxable year) only by reason of the application of 
the last sentences of Sections 42 and 43 of the Internal Revenue 
Code applicable in the case of the death of a person or 
only by reason of the termination of a partnership taxable 
year in the case of the death of a partner, then the income 
tax of the taxpayer due for such abnormal taxable year 
shall be as determined without the application of this section 
provided that it shall not exceed the amount determined 
as follows: 


(A) The income tax shall be computed on the net income 
(herein called normal taxable net income) determined with- 
out taking into account such additional income, deductions 
or credits. 

(B) If the additional income exceeds the additional de- 
ductions and credits, income tax on such excess of addi- 
tional income, computed either at a tax rate equal to the 
percentage of the income tax computed under (A) above 
to said normal taxable net income, or, computed at a tax 
rate equal to the average of the percentages of the income 
tax to the taxable net income for the three next preceding 
taxable years respectively, whichever of said two amounts 
of income tax on the additional net income is the greater, 
shall be added to the income tax, if any, on the normal 
taxable net income computed under (A) above. 

(C) If the additional deductions and credits exceed such 
additional income, an amount which is a percentage of the 
excess of additional deductions of credits equal to the per- 
centage of the income tax computed under (A) above to 
said normal taxable net income, or, an amount which is a 
percentage thereof equal to the average of the percentages 
of the income tax to the taxable net income for the three 
next preceding taxable years respectively, whichever of said 
two amounts of percentage of the excess additional deduc- 
tions and credits is the smaller, shall be deducted from the 
income tax, if any, on the normal taxable net income 
computed under (A) above. 

(b) Section 108 of the Internal Revenue Code, as amended 
by Subsection (a) of this section, shall be applicable to the 
determination of income taxes for all taxable years ending 
before or after the enactment of this Act. 








Excess Profits Tax on Individuals 


By JOHN H. MYERS* 


N THESE times of war our government is en- 
deavoring to maintain peace time conditions to as 
large an extent as is possible under the policy of 

all-out aid to the Allies. One of the major points of 
this policy is the prevention of an inflation. When 
the quantity of goods available for civilian consump- 
tion is restricted to turn the facilities to defense pro- 
duction, and when the amount of purchasing power in 
the hands of these consumers is being increased 
steadily, prices are bound to rise as the larger pur- 
chasing power competes for the smaller quantity of 
goods. In some cases the government has set a price 
ceiling and rationed the goods to the user, but such 
a policy is not feasible for all of the goods that the 
consumers buy. The proper administration of this 
would be too difficult and it would be contrary to the 
American way of life. Either the quantity of goods 
available must increase or consumer purchasing 
power must fall, if prices are to be maintained at 
their pre-war level by natural economic forces. Ob- 
viously, the supply of consumers’ goods can hardly 
be increased when the bigger job is the defeat of the 
Nazis. This, then, leaves only consumers’ incomes to 
be operated upon. The government realizes this and 
and has considered many measures—some of which 
have been enacted—to accomplish this. 


Reduction of Consumer Purchasing Power 


Voluntary reduction of consumer purchasing power 
is being pushed by the present large-scale sales pro- 
motion plan for defense bonds. To the extent that 
these are bought by consumers from their current in- 
come and not from past savings or bank borrowing, 
a brake is put on the inflationary tendencies. It isa 
fine measure in that it restricts the consumption of 
those who can afford it and are willing to have it 
restricted. However, the obvious disadvantage to 
this plan is that the voluntary savers might suddenly 
decide to cash their bonds and spend the proceeds. 
This would give a great push to inflation. The 
Keynes plan adopted in Great Britain—making a de- 
duction from each pay check for deposit in a “bank” 
from which withdrawals can be made at the end of 
the war—is very sensible, but the people are not 
taking kindly to it. 

Another method of keeping the consumer’s income 


from rising is a wage ceiling. The plan has many 





* Faculty member, School of Business Administration, University 
of Buffalo, Buffalo, N. Y. 


good features, but it does take away from the in- 
centive to work hard for a promotion and a raise in 
salary, and it seems to take away the American privi- 
lege of bargaining for a job without government 
interference. The advantages and disadvantages of 
this plan are being aired before Congressional com- 
mittees at the present time. 

A third way of operating on the consumer’s income 
is through taxation. The government has been very 
aggressive on this point in enacting the highest and 
most far-reaching tax bill in our history. The tax 
rates on individuals have been raised and the ex- 
emptions have been lowered, reaching into that group 
of the American population which earns 60% of the 
consumer income and which in 1939 was exempt from 
federal income taxation. In the last two years large 
increases were made in corporate tax rates and the 
World War I plan of a tax on excess profits was 
reénacted. This corporation excess profits tax is 
aimed at preventing a corporation—and ultimately its 
stockholders—from deriving a huge income at the ex- 
pense of the government and the American people, 
just because of this corporation’s position in regard 
to defense. This tax takes money away from the 
ones in the best position to stand the strain of an extra 
tax and takes away the profit incentive of the so-called 
war-mongers. ‘There are objections to this excess 
profits tax, but in the main the objections are against 
the details, not the principle, of the law. 

This corporation excess profits tax accomplishes in 
the corporation field the very thing that should be 
done in the field of individuals. The present indi- 
vidual income tax takes from all consumers a large 
part of the increased purchasing power, but it takes 
from all consumers what a few have earned. These 
few who have the larger income receive it because of 
their special situation in the economic structure. 
Those earning fixed incomes are just as important in 
the economic structure of the United States, which 
is endeavoring to produce both “guns” and “butter”. 
To a large extent these fixed wage earners provide 
the “butter’—that which maintains the health and 
morale of the population. In addition these providers 
of “butter” are keeping the normal channels of peace 
time business open, so that, when the peace comes, the 
process of adjustment will not be so difficult as it 
otherwise might be. The burden of the cost of the 
war must be borne equally by the worker with the 
rising wage rates—loosely speaking, the defense 
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EXCESS PROFITS TAX ON INDIVIDUALS 


Economic Position of 
Fixed Income Workers and Workers Obtaining a 30% Raise 
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figures down. This probably 
roughly compensates for the 
workers in other industries 
who may not have had so 


7941 great a raise in wages. There- 
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worker—and the non-defense worker. With an in- 
creasing cost of living and the increased tax burden 
under the present law, the non-defense worker is 
paying more than his share. A tax system should be 
worked out for individuals along the same lines as the 
corporation excess profits tax. It should take away 
from the individual a major part of those increased 
earnings which he receives because of his special status 
in the economy. 


Fixed Income Workers 


A few figures will help to illustrate the relative 
position of the fixed-income worker. The position of a 
wage earner in the iron and steel industry will give an 
indication of the change in status of a defense worker. 
In 1939, the year Hitler invaded Poland to start the 
war, the weekly wage of the average iron and steel 
worker was $27.85. By June of 1941 this had risen to 
$36.44—a rise of 31%. By now the wage has un- 
doubtedly risen still farther. These are average figures 
for the whole industry, and probably include many 
workers on a fixed income basis, who hold the average 


entitled to deductions amount- 
ing to 10% of the gross 
income (2) that he is a married man with no dependents 
and (3) that he is allowed the maximum earned income 
credit. The amount available for living expenses is 
the difference between the gross income and the fed- 
eral tax bill. This has been converted into real income 
—the quantity of goods and services obtainable after 
taking account of income change and price movement 
—expressed as a percentage of these workers’ 1939 
realincome.! By comparing the last figure in the first 
and second columns for the two individuals at the dif- 
ferent income levels, it is possible to see how each is 
bearing the burden of defense under the existing con- 
ditions. The third column for the defense worker 
shows what his position would be if his excess income 
—excess over 1939—were to be taxed at the rate of 50%.’ 
[Turn to page 744] 


1 No account has been taken of savings, for the effort is to show 
the amount of income available to exert its influence on prices. As 
the proportion of salary saved by individuals with incomes under 
$3000 per year is so small, these figures approximate the amount 
actually spent. 

2 Notice that the worker who earned $25,000 in 1939 and received 
a 30% raise is not affected by this excess earnings tax. The surtax 
rates in the higher brackets are so high that the 1941 tax exceeds 
the 1939 tax on the lower income plus the raise. 




























































































































































































































































































































































































INCE the passage of the Revenue Act of 1913 
the American taxpayer has had an opportunity 
to become accustomed to changing provisions 

of the income tax laws passed. For the most part, 

these changes have been progressive and have, in the 
main, given us the basis for the best 
type of a tax law yet devised. The 
raising of revenue has been the 
paramount purpose of the various 

Revenue Acts, but now and then 
there have crept in such provisions 
as were designed to regulate. The 
Revenue Act of 1921 passed during 
President Harding’s Administra- 
tion was designed implicitly to 
bring the country and its people 
“back to normalcy” after the war 
experiences of 1917 and 1918. The 
Revenue Act of 1932, passed during 
the depression, was radical in its 
nature but extremely mild in com- 
parison with the National Indus- 
trial Recovery Act which was wisely 
held unconstitutional by the United 
States Supreme Court in 1935. 

The Revenue Act of 1940, by the 
imposition of a ten per cent defense 
tax, prepared the taxpayer for heavier taxes to come. 


With few exceptions, every Revenue Act since 
1913 has improved upon its predecessor Act. Rates 
of taxes have been raised or lowered as circumstances 
and conditions dictated; regulatory taxes have been 


passed when such regulation as they imposed seemed 
desirable. 


But with all these improvements the very forms 
upon which these changes are reflected have been 
notoriously neglected. In view of the plans of the 
Treasury Department for changes in administration, 


certain suggested changes in the forms may be 
pertinent. 


The changes suggested are directed toward im- 
provement in Forms 1040 and 1065. For many years, 
and more particularly beginning with the year 1918, 
incorporated businesses have been required to submit 
comparative balance sheets and reconciliation of sur- 
plus schedules as a part of a rather extensive and 





* Tax Consultant, Los Angeles; Assistant Professor of Accounting 
and Taxation, University of Southern California. 
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detailed income tax report on Form 1120. Although 
balance sheet forms were not provided until 1922, 
corporate taxpayers were required, previous to this 
date, to append comparative balance sheets. A more 
important schedule was made a part of Form 1120, 
namely, “Reconciliation of Net Pro- 
fits per Books with Taxable Net 
Income.” 

The following schedule (see next 
page) appears as Schedule B, Form 
1120 for the year 1918. 

An adaptation of that schedule 
would serve a definite and useful 
purpose. 

As to the requirements for com- 
parative balance sheets and surplus 
reconciliations, they apply to all 
taxable corporations alike. The 
small incorporated business with a 
capitalization of a meager $1,000 
must submit the same two sched- 
ules as the largest corporation in 
the country. 

If these schedules are an impor- 
tant part of the income tax returns 
of the corporate enterprise why are 
they not just as important to the 
returns of single proprietorships and partnerships? 
The size or extensiveness of profits or operations are 
not criteria for requiring or not requiring such data. 
Numerous instances can be found where the net 
profits of single proprietorships and partnerships are 
far greater than many corporations. Why then has 
the request for this data not been made upon unin- 
corporated business? It does not answer the question 
to say that corporations, generally, are larger than 
those businesses not operating under corporate charter. 

It is a known fact borne out by statistical data, that 
many smaller corporations are considering the possi- 
bility of liquidating and forming partnerships to avoid 
the ever-increasing rate of corporate income taxes. 
Unless the plan herein suggested is put into operation, 
the newly-formed partnership will present less in- 
formation to the government than did this same enter- 
prise under the corporate structure. 

Before discarding this idea as one emanating from 
the visionary brain of a college professor, consider 
that it also emanates from the practical brain housed 
in the same skull of a tax consultant with twenty 
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made therein 
2. Unallowable deductions: 
(a) Donations, gratuities, and contributions -............---|---------|.--------- 


(b) Income, war-profits, and excess-profits taxes paid or acerued tothe 
United States, its possessions, or a foreign country \ 


1. Net profit for year per books, before any adjustments are | | 
Se eee ane ee ee iS 


(c) Special impbovennenit tae oss ceeesssenc ese 
(d) Furniture and fixtures, additions, or betterments 
treated as expenses on the books 


y, Replacements covered by depreciation.........-..--.--.-+-|--.---0---|---c-eee-- 
) Insurance premiums paid on the life of any officer or 
employee for the benefit of the corporation or business- 


(g) Interest on indebtedness incurred or continued to purchase or carr 
obligations or securities (other than obligations of the United 


States issued after September 24, 1917) the interest upon which 
os ems thy ops, cctharaai cor a RR SEE, EIEN SEDL: 
(h) Additions to reserves for bad debts, contingencies, etc. 
(to be detailed) 





tee EE Se, Se, es | 





(m) Other unallowable deductions (to be ae ae eee 


en ee ee ee ee | 





FORMS 1040 AND 1065 


Form 1120, Schedule B, 1918 


5. Nontaxable income: 





















4. 


|| 8. Taxable net income (Item 25, Schedule A)-.........--.--------- 


(a) Interest on obligations of the United States and its 
possessions, wholly exempt -..........-------...--------- 

(5) Interest on obligations of States, Territories, and 
political subdivisions thereof -._......_....-------------- 

(c) Interest on Farm Loan Bonds issued under Federal 
Farm Loan Act 


{a Dividends on stock of domestic corporations -_.........- = 
€) Dividends on stock of personal service corporations 
declared out of profits earned prior to January 1, 1918 


(f) Other items of nontaxable income (to be detailed)... 





















a a a i he eee 










7. Amount amy pe to adjust book profit or loss with the amounts reported 
in Items 23 and 24, Schedule A (unless entry belongs on line 3)........-|--—-—---|--------- 





years experience in the field. It is commended to the 
reader as being sound theoretically and practically. 

The submission of comparative balance sheets and 
net profit reconciliation by unincorporated concerns 
would enable the government investigating officer to 
complete his audit with more accuracy and within a 
shorter time, thus bringing about a saving both from 
the government’s viewpoint and the viewpoint of the 
business being audited. In many cases field audits 
would be unnecessary, the additional information 
offered being sufficient for office audits only. Since 
the inception of the present series of income tax laws 
business men have been required to keep records, and 
by such requirement, they have profited thereby to 
the extent that a more true profit has been returned 
with a corresponding accuracy in the determination of 
income taxes due and payable. The additional data 
being required would further aid unincorporated busi- 
ness in more accurately determining net taxable in- 
come. Can it not be said that incorporated business 
has found no real objection to the requirements made 
upon them? 

It is conceivable that objections to this plan will be 
presented, but surely the accounting profession should 
welcome such a suggestion. With the present re- 
quirement that all tax returns must be signed by the 
practitioner who prepares such returns, peace of mind 
will come to those who will now be able, more accurately, 
to reconcile net worth and book net income with tax- 
able net income. Properly maintained accounting 
records will facilitate the accountant’s work in prepar- 
ing returns, thus insuring savings to clients in fees in 
preparing returns, in additional fees when Treasury 
examinations follow, and in additional taxes and in- 
terest by reason of having returned the proper net 









taxable income on the original return. Business men 
may object on the grounds that the government is 
being too inquisitive about their private affairs. The 
very nature of the income tax laws insist that the true 
net taxable income be returned. If the return, as filed, 
does not reveal this figure, an examination, of neces- 
sity, follows. It would be far less expensive and less 
embarrassing to permit the government to be inquisitive 
in the first instance, than later, for no matter how 
pleasant a revenue agent may be in his subsequent 
examination it is necessarily disturbing to manage- 
ment. Rare instances might be found where manage- 
ment purposely withholds pertinent information from 
their tax returns in the hope that such omissions may 
be overlooked. Such forlorn hope should be banished. 
With the drastic demands that are to be made upon 
taxpayers for defense funds, Treasury Department 
oversights are likely to be few and far between. 
Again, business may object to this plan because, 
being proposed by a practitioner, it may appear that 
such a requirement will give rise to extended engage- 
ments thus requiring higher fees by those engaged. 
In answer to such an objection, a recent tax case in- 
dicates the opposite to be true. An individual proprietor 
has for the past seven years been preparing his returns 
without reference to reconciliations of any kind. His 
book net income and taxable net income figures have 
never been reconciled. A revenue agent’s investiga- 
tion gave rise to an accountant being retained. This 
client’s records were in such deplorable condition that 
the accountant spent approximately four months in 
ferreting out the detail for proper reconciliations and 
the additional taxes and interest now due run high 
into five figures. While the additional tax would have 
been due under either method, the [Turn to page 746] 










































































































































































































































































































































































































































































Income Tax Aspects 


OCIAL dynamics punctuate the period between 
1935 and the immediate present. Change, new 
extensions of federal regulatory powers are the 
earmarks of the half decade. Labor relations and the 
employment contract have felt the full force of these 
new legislative and judicial concepts. For, during 
these years, effective recognition of the workers’ rights 
to organize in unions and to bargain collectively and 
general regulation of wages and hours have become 
firmly-entrenched features of our economy through 
two widely-effective federal statutes—the National 
Labor Relations Act *? and the Fair Labor Standards Act.* 
Taxwise implications in these fields of labor regula- 
tion prompt an appraisal of these federal laws in the 
light of possible tax increases or reductions. Briefly, 
it is the purpose of this article to examine federal con- 
trol of labor relations and wages and hours, and the effect 
of this control 


liabilities. 


upon 


management’s income tax 


National Labor Relations Act 


The most noteworthy tax considerations involved 
in the far-reaching * provisions of the National Labor 
Relations Act ® derive from the power of the adminis- 
tering National Labor Relations Board, under Sec- 
tion 10 of the statute, to remedy by affirmative 
sanctions the unfair labor practices which are pro- 
scribed by Section 8 (3) and (4) * of that Act. These 


* Associate Editor, Commerce Clearing House, Inc.; Member of 
the Illinois Bar and of the faculty of Loyola University, Chicago. 

1 Tax men undoubtedly will recall sufficient recent demonstrations 
of the vulnerability of stare decisis, e. g., Curry v. McCanless, 307 
U. S. 357 (1939); Helvering, Commissioner v. Hallock et al., 309 
U. S. 106, 40-1 ustce § 9208 (1940). 

2 National Labor Relations Act: 49 Stat. 449 (1935), 29 U. S. C. 
§ 151 (Supp. 1939). 

3 Fair Labor Standards Act: 52 Stat. 1060 (1938), as amended, 53 
Stat. 1266 (1939), 29 U. S. C. § 201. (Supp. 1939), Pub. Res. No. 88, 
ec. 432, § 3 (c), 76th Cong., 3d Sess. (1940), and by Act of October 
29, 1941, ec. 461, 77th Cong., ist Sess. 

4 National Labor Relations Board v. Friedman-Harry Marks Cloth- 
ing Company, Inc., 301 U. S. 58, 1 LABOR CASES { 17,020 (1937); 
National Labor Relations Board v, Fruehauf Trailer Company, 301 
U. S. 49, 1 LABOR CASES { 17,019 (1937); National Labor Relations 
Board v. Jones & Laughlin Steel Corporation, 301 U. S. 1, 1 LABOR 
CASES {| 17,017 (1937); The Associated Press v. National Labor Rela- 
tions Board, 301 U. S. 103, 1 LABOR CASES { 17,015 (1937); Washing- 
ton, Virginia and Maryland Coach Company v. National Labor 
Relations Board, 301 U. S. 142, 1 LABOR CASES { 17,016 (1937); Santa 
Cruz Fruit Packing Company v. National Labor Relations Board, 
303 U. S. 453, 1 LABOR CASES {§ 17,031 (1938); Consolidated Edison 
Company of New York, Inc. et al. v. National Labor Relations Board 
et al., 305 U. S. 197, 1 LABOR CASES § 17,038 (1938); National Labor 
Relations Board v. Fainblatt et al., 306 U. S. 601, 1 LABOR CASES 
§ 17,045 (1939). 

549 Stat. 449 (1935), 29 U. S. C. § 151 (Supp. 1939). 
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prohibitions, aimed at the highly effective anti-union 
weapon of discrimination,’ whether exercised in 
hiring,® tenure,’® or conditions of employment," are 
enforced resultfully by the Board’s affirmative require- 
ment that workers who have been discriminated 
against be reinstated or given original employment 
with back pay from the discrimination date.” 

The often serious effects of these back-pay orders 
of the National Labor Relations Board make them a 
focal point of interest in any survey of the adminis- 


tration of the Act. Minimization of their effects 


6 Sec. 10 (b): ‘‘Whenever it is charged that any person has en- 
gaged in or is engaging in any such unfair labor practice, the Board, 
or any agent or agency designated by the Board for such purposes, 
shall have power to issue and cause to be served upon such person 
a complaint stating the charges in that respect, and containing a 
notice of hearing before the Board or a member thereof, or before 
a designated agent or agency, at a place therein fixed, not less than 
five days after the serving of said complaint. Any such complaint 
may be amended by the member, agent, or agency conducting the 
hearing or the Board in its discretion at any time prior to the issu- 
ance of an order based thereon. The person so complained of shall 
have the right to file an answer to the original or amended com- 
plaint and to appear in person or otherwise and give testimony at 
the place and time fixed in the complaint. In the discretion of the 
member, agent or agency conducting the hearing of the Board, 
any other person may be allowed to intervene in the said proceeding 
and to present testimony. In any such proceeding the rules of evi- 
dence prevailing in courts of law or equity shall not be controlling.”’ 
49 Stat. 453 (1935), 29 U. S. C. § 160 (Supp. 1939). 


7Sec. 8: ‘It shall be an unfair labor practice for an employer— 


“*(3) By discrimination in regard to hire or tenure of employment 
or any term or condition of employment to encourage or discourage 
membership in any labor organization: Provided, That nothing in 
this Act, or in the National Industrial Recovery Act (U.S. C., Supp. 
VII, Title 15, Secs. 701-712), as amended from time to time, or in any 
code or agreement approved or prescribed thereunder, or in any 
other statute of the United States, shall preclude an employer from 
making an agreement with a labor organization (not established, 
maintained, or assisted by any action defined in this Act as an 
unfair labor practice) to require as a condition of employment 
membership therein, if such labor organization is the representative 
of the employees as provided in section 9 (a), in the appropriate 
collective bargaining unit. covered by such agreement when made. 

‘*(4) To discharge or otherwise discriminate against an employee 
because he has filed charges or given testimony under this Act.” 
49 Stat. 452 (1935), 29 U. S. C. § 158 (Supp. 1939). 

8 For general discussion of discriminatory practices falling within 
the prohibition of Section 8 (3) and (4) of the National Labor 
Relations Act see 3d Annual Report, NLRB (1938) 65-90. See also 
Rosenfarb, The National Labor Policy and How It Works, (194), 
ist ed.) 136-183; Ward, ‘‘Discrimination under the National Labor 
Relations Act,’’ 48 Yale Law Jour. 1152-1199 (1939). 

® Phelps Dodge Corporation v. National Labor Relations Boari, 
(1941) 313 U. S. 177, 4 LABOR CASES { 51,120; National Labor Rela- 
tions Board v. Waumbec Mills, Inc., 114 Fed. (2d) 226, 3 LABOR 
CASES { 60,024 (CCA-1, 1940). 

1 National Labor Relations Board v. Jones & Laughlin Steel Cor- 
poration, 301 U. S. 1, 1 LABOR CASES { 17,017 (1937); National Labor 
Relations Board v. Mackay Radio & Telegraph Company, 304 U. S. 
333, 1 LABOR CASES { 17,034 (1938); National Labor Relations Board 
v. Pennsylvania Greyhound Lines, Inc. et al., 303 U. S. 261, 1 LABOR 
CASES {§ 17,027 (1938). 

11 Clover Fork Coal Company v. National Labor Relations Boar#d, 
97 Fed. (2d) 331, 1 LABOR CASES {§ 18,163 (CCA-6, 1938). 

123 Rep. NLRB (1938) 199-204. 
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already is developing along patterns not without ade- 
quate parallels in the field of taxation.1* Moreover, 
these attempts at minimization are matters of extreme 
importance, for back-pay awards, generally granted 
in sums equal to those which the employees would 
have earned from the time of the discrimination until 
reinstatement or original employment is offered pur- 
suant to the Board’s order,'* frequently attain to 
ruinous amounts. A noteworthy example is the 
Board’s award in the protracted Carlisle Lumber Com- 
pany case,’® where the award constituted a charge of 
approximately three million dollars.1° Even amounts 
considerably less than this deserve careful attention 
from management, its accountants, and legal advisors. 
Today, the back-pay award is an administrative sanc- 
tion which unqualifiedly possesses in terrorem value. 


Deductibility of Back-Pay Awards 


For Income Tax Purposes 


The federal income tax presents one definite area in 
which the expenses of labor strife may be utilized to 
the advantage of management. For in this tax field 
the principle of offsetting losses against tax is appli- 
cable to National Labor Relations Board back-pay 
awards. Under the only available Income Tax Ruling 
on the subject,’ the entire amount of the award is 
deductible for federal income tax purposes as an “ordi- 
nary and necessary” business expense within the meaning 
of Section 23 (a) of the Internal Revenue Code.'* 

The ruling, which considers back pay as com- 
pensatory in nature, is supported by judicial interpre- 
tation of the nature of the award in proceedings under 
the National Labor Relations Act itself. Consistently, 
the United States Circuit Courts of Appeals, the tri- 
bunals charged with the review and enforcement of 
National Labor Relations Board orders,’® have em- 
phasized the remedial, non-punitive status of back-pay 
orders.2° This most effective of the Board’s sanctions, 





3 Palmer, ‘‘Back Pay Awards under the National Labor Relations 
Act: Matters of Defense,’’ 29 Georgetown Law Jour. 580 (1941); 
Note (1939) 48 Yale Law Jour. 1265. 

'*3 Rep. NLRB (1938) 199-204. 


5 National Labor Relations Board v. Carlisle Lumber Company, 
1 LABOR CASES f 18,251, 99 Fed. (2d) 533 (1938), cert. denied, 306 
U. S. 646 (1939). 


‘’ Carlisle Lumber Company v. National Labor Relations Board, 
Brief for Petitioner, U. S. Sup. Ct. 1938-1939 Term. 

It may be noted that payment of a substantial part of this back 
pay award was directed in contempt proceedings instituted by the 
National Labor Relations Board, National Labor Relations Board 
v. Carlisle Lumber Company, 3 LABOR CASES { 60,243 (CCA-9, 1940). 

*IT 3412, 1940-39-10430. 


18 See, generally, Welch v. Helvering, 290 U. S. 111, 3 ustc { 1164 
(1933); OD 974, CB 5, 129 (1921); OD 1117, CB 5, 121 (1931); IT 1853, 
II-2 CB 124 (1923); SM 4078, V-1 CB 226 (1926). 

19 49 Stat. 453 (1935), 29 U. S. C. § 160 (Supp. 1939). 

*” “Tt [the back-pay award] is not a private award, operating by 
way of penalty or damages, but a public reparation order. . .”’ 
Agwilines, Inc..v. National Labor Relations Board et al., 87 Fed. 
(2d) 146 (CCA-5, 1936). Accord: National Labor Relations Board 
v. Carlisle Lumber Company, 1 LABOR CASES { 18,251, 99 Fed. (2d) 
533 (1938), cert. denied, 306 U. S. 646 (1939); National Labor Rela- 
tions Board v. Colten et al., 1 LABOR CASES { 18,391, 105 Fed. (2d) 
179 (CCA-6, 1939). 
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the Courts hold, constitutes a public reparation order 
operating retrospectively, not in the immediate inter- 
est of the beneficiary employee, but in the interest of 
the public. Therefore, all punitive force is denied to 
the Board’s sanction.” This preclusion of the puni- 
tive from judicial conceptions of the character of the 
award affords a sound basis for submitting that the 
income tax deductibility of back-pay will not be chal- 
lenged where deduction is attempted. 

Ordinarily, the award would be deductible for in- 
come tax purposes in the year the Board’s order issues 
—assuming that the respondent employer follows an 
accrual method of reporting.?? For orders of the Na- 
tional Labor Relations Board, based upon its findings 
made in quasi-judicial unfair labor practice proceed- 
ings, are final in nature ** unless an attempt is made by 
the employer to have the order set aside by the court 
of review,” so that, in the absence of an appeal, liability 
for back-pay becomes fixed and determined for income 
tax purposes upon the respondent’s receipt of the 
Board’s decision.”° 

Further minimization of the costs of labor conflict 
may be accomplished by the deduction of attorneys’ 
fees incurred by management in subsequent proceed- 
ings in the Board or courts. Unfair labor practice pro- 
ceedings under the National Labor Relations Act are 
not criminal in nature, it must be recalled, and attor- 
neys’ fees so incurred would be definitely deductible 
under Section 23 (a) of the Code.*® Indeed, only 
absence of economic realism could support a conten- 
tion that such expenses may not be the result of pres- 
ent-day business operation.” 


Moreover, at this well-developed stage of the ad- 
ministration of the National Labor Relations Act, the 
only possible objection to the deduction of such attor- 
neys’ fees—the contention that such expenses may not 
be deducted where incurred in the unsuccessful de- 
fense of contempt proceedings brought by the Board 
upon failure of a respondent employer to comply with 





21 Republic Steel Corporation v. National Labor Relations Board 
et al., 311 U. S. 7, 3 LABOR CASES { 51,101 (1940). 


22 Sec. 43, IRC; Reg. 103, Sec. 19.43-2. 


23On the subject of administrative finality, see generally Abel, 
“Credit Given to Administrative Determinations,’’ 22 Iowa Law 
Rev. 461 (1937); ‘‘Res Judicata in Administrative Law,’’ (Note) 
49 Yale Law Jour. 1250 (1940). 

24 National Labor Relations Act § 10: 49 Stat. 453 (1935), 29 
U. S. C. § 160 (Supp. 1939). See Malleable Iron Range Co. v. United 
States, 62 Ct. Cls. 425 (1926). 


*> Resort by management to the device of placing a contested 
back-pay award in escrow pending final determination by the courts 
—a practice sometimes resorted to in unfair labor practice proceed- 
ings—might affect the time at which deduction may be taken. See 
Becker Bros. v. United States, 7 Fed. (2d) 3 (CCA-2, 1925), holding 
that the amount of a judgment rendered in 1918 against a taxpayer 
on the accrual basis and paid in 1920 on affirmance of the judgment 
was deductible for the taxable year 1918 where, on appeal, United 
States’ bonds in excess of the judgment were deposited with a 
trustee as security pending the outcome of the appeal. Contra: 
North American Coal Corp., 28 BTA 807 (1933). 

6 Sec. 23 (a), IRC; Reg. 103, Sec. 19.23 (a)-1. 


2 Cf. Kornhauser v. United States, 276 U. S. 145, 1 ustc { 284 
(1928); IT 3412, 1940-39-10430 (p. 5). 
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the enforcing judicial decree—lacks argumentative 
substance. Non-deductibility could only be sustained, if 
at all, in the case of contempt proceedings criminal in 
nature. In the early stages of the administration of 
the Act such contempt proceedings did indeed move 
along the nebulous borderline separating criminal 
from civil contempt.”* Today, however, the unanimity 
of the courts in declaring the remedially-motivated 
contempt proceedings instituted under the National 
Labor Relations Act to be civil in nature precludes 
any resultful objection on this ground.*® For, to para- 
phrase Mr. Justice Black in the McCrone case,*° the 
authority of the court, being sought to buttress pro- 
ceedings intended to guarantee the right of collective 
bargaining, rather than to vindicate public justice, is 
civil, rather than criminal, in nature. 


Other Income Tax Aspects 


Federal income tax problems are generated by an- 
other provision of the National Labor Relations Act— 
its clear-cut prohibition of management domination of 
The Act, which has 
for its primary aim the protection and development 
of collective bargaining between employees and em- 


collective bargaining agencies.** 


ployers, definitely proscribes employer sponsorship of 
the pseudo-bargaining conducted by company-domi- 
nated unions. Employer encouragement, assistance, 
or organization of labor unions is condemned explic- 
itly by Section 8 (2) of the Act.*? 

from 


Financial support 





management 
effective method of employer control 


a highly 
falls squarely 
Tax- 
wise interest centers upon a particular phase of finan- 
cial assistance, that involved in the steadying of the 
company-dominated union’s fisc by resort to the check- 
off system of dues’ payment. 





within the area of this unfair labor practice.** 


% Cf, In re Debs, 158 U. S. 564 (1895); Gompers v. Buck’s Stove 
é& Range Co., 221 U. S. 418 (1911); Forrest v. United States et al., 
277 Fed. 873 (CCA-9, 1922); McCrone v. United States, 307 U. S. 61 
(1939). 

29 National Labor Relations Board v. Hopwood Retinning Co., Inc. 
et al., 1 LABOR CASES { 18,370, 104 Fed. (2d) 302 (CCA-2, 1939); 
National Labor Relations Board v. Carlisle Lumber Co., 2 LABOR 
CASES { 18,497, 108 Fed. (2d) 188 (CCA-9, 1939). 

% 307 U. S. 61 (1939). 


%t Sec. 8: “It shall be an unfair labor practice for an employer— 
(2) To dominate or interfere with the formation or administra- 
tion of any labor organization or contribute financial or other sup- 
port to it: Provided, That subject to rules and regulations made 
and published by the Board pursuant to section 6 (a), an employer 
shall not be prohibited from permitting employees to confer with 
him during working hours without loss of time or pay.’’ 49 Stat. 
452 (1935), 29 U. S. C. § 158 (Supp. 1939). 

%2 National Labor Relations Board v. Pennsylvania Greyhound 
Lines, Inc., 303 U. S. 261, 1 LABOR CASES { 17,027 (1937); National 
Labor Relations Board v. Bradford Dyeing Ass’n (U. 8S. A.), 310 
U. S. 318, 2 LABOR CASES { 17,062; National Labor Relations Board 
v. Falk Corp., 308 U. S. 453, 2 LABOR CASES § 17,053 (1940); National 
Labor Relations Board v. West Kentucky Coal Co., 3 LABOR CASES 
{ 60,136, 116 Fed. (2d) 816 (CCA-6, 1940); The Texas Co. v. National 
Labor Relations Board, 4 LABOR CASES { 60,353, 119 Fed. (2d) 23 
(CCA-7, 1941); Rosenfarb, op. cit., supra, note 8, at 122-124. 
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The check-off developed among the bituminous coal 
mine unions. Those militant organizations discoy- 
ered in the system a resultful ally in the struggle to 
preserve their union structure after the initial enthusi- 
asm attending the organization drive.** The check- 
off assures payment of dues by union members by 
providing for the deduction of the dues from wages 
by the employer acting as agent for the labor organiza- 
tion. However, anti-union employers quickly per- 
ceived the usefulness of this constabulary device. 
Intended as a protection for unionization, the check- 
off frequently has been used to assure the financial 
solvency of bargaining agencies whose dependence 
upon management operated to temper the willingness 
of voluntary employee contributions. 

Appreciating the unique resultfulness of this form 
of employer support, the National Labor Relations 
Board has signalled out the check-off device, when 
used to assist management-dominated unions, as a 
form of unfair labor practice calling for special rem- 
edial action.*® Accordingly, in a large number of cases 
the employer has been required to repay to individual 
employees all dues checked-off for bargaining agencies 
found by the Board to be company-dominated.*® Nor 
has any change in the Board’s policy resulted from re- 
peated disapproval of this form of sanction by the 
United States Circuit Courts of Appeals.*7 Thus, 
although an almost unanimous majority of the courts 
of review consider the Board’s insistence upon the em- 
ployer’s repayment of dues checked-off for a company- 
dominated union to 


constitute a punitive and 





33 Wheeling Steel Corp. v. National Labor Relations Board, 1 La- 
BOR CASES {| 18,122, 94 Fed. (2d) 1021 (CCA-6, 1938); Wilson € Co., 
Inc. v. National Labor Relations Board, 1 LABOR CASES § 18,342, 
103 Fed. (2d) 243; National Labor Relations Board v. Yale & Towne 
Manufacturing Co., 3 LABOR CASES { 60,022, 114 Fed. (2d) 376 
(CCA-2, 1940). 


3% Gasaway et al. v. Borderland Coal Corp., 278 Fed. 56 (CCA-7, 
1921); Leiserson, ‘‘Closed Shop and Open Shop,’’ 3 Ency. Soc. 
Sciences (1930) 568. 


It may be noted that federal regulation of railway labor relations 
has invalidated all use of the ‘‘check-off.’’ Railway Labor Act, § 2 
(4), 44 Stat. 577 (1926), as amended 48 Stat. 1186 (1934), 45 U.S. C. 
§ 151a, 152 (Supp. 1939); Brotherhood of Railroad Shop Crafts of 
America etc. v. Lowden et al., 86 Fed. (2d) 458 (CCA-10, 1936), 
cert. denied 300 U. S. 659 (1937). 


% 3 Rep. NLRB (1938) 199. 


3% Heller Brothers Company of Newcomerstown, 7 NLRB 616 
(1938); West Kentucky Coal Co., 10 NLRB 88 (1938), rev’d, 3 LABOR 
CASES { 60,136, 116 Fed. (2d) 816 (CCA-6, 1940); Mount Vernon Car 
Manufacturing Co., 11 NLRB 500 (1939); Williams Coal Co., 11 
NLRB 579 (1939), aff'd as modified by consent on this issue, CCA-6, 
November 15, 1939; Alabama Power Co., 18 NLRB, No. 78 (1939); 
McGoldrick Lumber Co., 19 NLRB, No. 93 (1940); J. Greenebaum 
Tanning Co., 11 NLRB, No. 300 (1939). rev’d on this isswe, 2 LABOR 
CASES { 18,592, 110 Fed. (2d) 984 (CCA-7, 1940), cert. denied, 311 
U. S. 662 (1940); Hughes Tool Co., 27 NLRB, No. 145 (1940), aff'd 
by consent as modified on this issue, CCA-5, November 26, 1940: 
BZB Knitting Co., 28 NLRB, No. 45 (1940); Virginia Electric and 
Power Co., 20 NLRB, No. 87 (1940), rev’d on other grounds, 3 LABOR 
CASES { 60,147, 115 Fed. (2d) 414 (CCA-4, 1940), cert. granted 312 
U. S. 677 (1941); Donnelly Garment Co., 21 NLRB, No. 24 (1940). 

31 Peyton Packing Co., Inc., 32 NLRB, No. 111 (1941). See Na 
tional Labor Relations Board v. Virginia Electric & Power Co., Brief 
for Petitioner, U. S. Sup. Ct., 1941-1942 Term, Docket No. 25, for 
exposition of the Board's theory. 
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unwarranted, rather than an authorized remedial 
sanction,®® the absence of a conclusive opinion by the 
Supreme Court renders the check-off repayment re- 
quirement a continuing problem, both in its general 
and in its tax aspects.*® 


Business Expense Deduction 

The repayment of checked-off wage deductions in- 
volves no tax novelties for the employer. There ap- 
pears to be little question but that such payments are 
deductible as business expenses akin to National 
Labor Relations Board back-pay awards.*° However, 
this form of affirmative sanction presents unusual fea- 
tures both for the employee beneficiaries and the 
Bureau of Internal Revenue. Dues paid by an indi- 
vidual to an organized labor union ** are recognized 
as business expenses properly deductible by the con- 
tributing union member.*? Repayment of these de- 
ducted amounts to the contributing employees, pur- 
suant to an order of the National Labor Relations 
Board, renders the workers liable for taxes in the 
amount of the prior deductions.** Assuming that the 
beneficiary employees availed themselves of the de- 
duction for the taxable years 1935-1940, the Bureau 
might hold the entire repayment taxable in the year 
it was received. (Ample basis unquestionably exists 
for assuming that most employees benefiting from this 
type of Board order are upon a cash basis.) 





3 National Labor Relations Board v. J. Greenebaum Tanning Co., 
2 LABOR CASES {f 18,592, 110 Fed. (2d) 984 (CCA-7, 1940), cert. 
denied, 311 U. S. 662 (1940); Western Union Telegraph Co. v. Na- 
tional Labor Relations Board, 3 LABOR CASES { 60,021, 113 Fed. (2d) 
992 (CCA-2, 1940); A. EH. Staley Manufacturing Co. v. National Labor 
Relations Board, 3 LABOR CASES { 60,135, (CCA-7, 1940); National 
Labor Relations Board v. West Kentucky Coal Co., 3 LABOR CASES 
{ 60,136, 116 Fed. (2d) 816 (CCA-6, 1940); National Labor Relations 
Board v. Blossom Products Corporation, 4 LABOR CASES f 60,547 
(CCA-3, 1941). Cf. Kansas City Power and Light Co. v. National 
Labor Relations Board, 2 LABOR CASES { 18,635, 111 Fed. (2d) 340 
(CCA-8, 1940). See Note (1941) 54 Harv. Law Rev. 702. 

It must be recalled constantly that only such relief as serves to 
effectuate the purposes of the National Labor Relations Act—in 
short, only relief which remedies the proscribed unfair labor prac- 
tices—is within the discretion of the Board. National Labor Rela- 
tions Board v. Pennsylvania Greyhound Lines et al., 303 U. S. 267, 
1 LABOR CASES { 17,027 (1938); Consolidated Edison Company of 
New York, Inc. et al. v. National Labor Relations Board et al., 305 
U. S. 197, 1 LABOR CASES { 17,038 (1938); Republic Steel Corporation 
v. National Labor Relations Board et al., 311 U. S. 7, 3 LABOR CASES 
£51,101 (1940). 

39 National Labor Relations Board v. Virginia Electric & Power 
Co., U. S. Sup. Ct., 1941-1942 Term, Docket No. 25. Grant of certi- 
orari, 312 U. S. 677 (1941) seems to assure final determination of 
the ‘‘check-off’’ repayment issue. 


49 Sec. 23 (a), IRC. See supra, p. 715. 


‘i Management domination of a collective bargaining agency does 
not terminate its status as a “‘labor organization’’ as defined by 
Section 2 (5) of the National Labor Relations Act, 49 Stat. 450 
(1935), 29 U. S. C. 152 (Supp. 1939). McGoldrick Lumber Co., 19 
NLRB, No. 93 (1940); Rosenfarb, op. cit. note 8, supra, at 109. 

42 OD 450, 2 CB 105 (1920). 

48In West Kentucky Coal Co., 10 NLRB 88 (1938), rev’d 3 LABOR 
CASES { 60,136, 116 Fed. (2d) 816 (CCA-6, 1940) the sums checked-off 
amounted to $2,200 monthly. Bearing in mind that, where the 
facts warrant, repayment orders issued by the National Labor Rela- 
tions Board may run from July 5, 1935—the effective date of the 
National Labor Relations Act—the staggering amounts involved in 
“‘check-off’’ repayment sanctions is strikingly apparent. 
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Primarily, the problem belongs to the Bureau of 
Internal Revenue, because the National Labor Rela- 
tions Board may not require either the deduction of the 
tax due by the respondent employer charged with re- 
payment of the check-off wages, or the repayment of 
such sums to the Bureau by the beneficiary employees. 
Assuming that the Board might contemplate any such 
requirement, the sanction would stretch administra- 
tive discretion beyond all permissible limits. Indeed, 
possible issuance of such an order by the Board is 
precluded by the decision of the Supreme Court of the 
United States in Republic Steel Corporation v. National 
Labor Relations Board, et al.44 That decision, it will be 
recalled, denies the power of the Board to require re- 
payment to public work relief agencies by an employer 
found guilty of discrimination of amounts paid by such 
agencies to his discriminated against employees. Fur- 
therance of broad policies of correlating private and 
public employment legislation—the announced purpose 
of the Board in the Republic Steel Corporation case— 
actually was related much more closely to the preven- 
tion of unfair labor practices than would be an order 
intended solely to bolster the revenue law.*® 


One other tax aspect of management-domination of 
collective bargaining agencies merits consideration— 
the status of employer contributions to an employee 
pension plan operated in conjunction with a company- 
dominated union. Management may experience 
anxiety as to whether or not disestablishment of the 
union as a bargaining agency will terminate the pen- 
sion trust, thereby eliminating a recognized income 
tax deduction.*® 


3asically, the particular problem could arise only in 
the most unusual circumstances. Extreme practical 
difficulty would be encountered in setting up a valid 
tax-deductible pension trust whose advantages were 
limited to members of the company-dominated union, 
unless that organization enjoyed a “closed-shop” con- 
tract.47 Assuming successful creation, however, the 
policy of the National Labor Relations Board obviates 


any need for disruption of the essential features of the 





44 311 U. S. 7, 3 LABOR CASES § 51,101 (1940). 


4 ‘Considerations otherwise applicable to the exercise of discre- 
tion may be excluded by the fact that they are foreign to the sub- 
ject matter of the statute or to the general scope of the duties to 
which the office or department executing the statute is generally 
confined. . . .’’ Freund, Administrative Powers over Persons and 
Property (1928) 92. Accord: Texas & P. R. R. v. Interstate Com- 
merce Commission, 162 U. S. 197 (1896); Atchison, T. € S. F. R. R. 
et al. v. Interstate Commerce Commission, etc., 190 Fed. 591 (U. S. 
Com. Ct. 1911). 


4 Sec. 23 (p), IRC; Reg. 103, Sec. 19, 23 (p)-1; Winslow and Clark, 
Profit Sharing and Pension Plams, (ist ed. 1939) 84-161. 


47 Technically, however, a closed-shop contract with the manage- 
ment-dominated union would not be essential. It may be noted 
that labor organization membership is swollen in some instances 
by automatic extension of membership to all new employees—a 
practice disallowed by the National Labor Relations Board, Pacific 
Manifolding Book Co., Inc., 3 NLRB 551 (1937). 
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pension plan and, by way of corollary, of the deduc- 
tion of employer contributions. For the Board limits 
its order of disestablishment—the sanction which 
terminates the bargaining effectiveness of the union— 
by providing that the order shall not affect insurance, 
benefit, sick fund and similar activities of the manage- 
ment-dominated organization, provided that these 
functions be performed without discrimination.** 
Thus, elimination of the proscribed unfair labor prac- 
tices creates no necessary breach in the income-tax 
pension plan. 


The Federal Wage and Hour Law 


The Fair Labor Standards Act of 1938,*° the federal 
“\Vage and Hour Law,” extends the scope of federal 
labor regulation from the preservation of industrial 
peace—the basic aim of the National Labor Relations 
Act *°—to the insurance of employee well-being 
through establishment of minimum wages,*! restric- 
tion of child labor,®? and discouragement of overlong 
hours through overtime requirements. Recent 
affirmance ** by the Supreme Court of the United 
States of the general constitutionality of the Wage 
and Hour Law gives this far-reaching statute a place 
of salient importance in current labor relations. To- 
day all phases of this Act, including its taxwise reper- 
cussions, demand careful scrutiny both by management 
and labor. For well-deserved emphasis must be placed 
upon the broad application of the Fair Labor Stand- 





‘Ss Central Truck Lines, Inc., 3 NLRB 317 (1937); S. Blechman & 
Sons, Inc., 4 NLRB 15 (1937); Utah Copper Co., 7 NLRB 928 (1938); 
3 Rep. NLRB (1938) 198. 


’ Fair Labor Standards Act: 52 Stat. 1060 (1938), as amended, 53 
Stat. 1266 (1939), 29 U. S. C. § 201 (Supp. 1939), Pub. Res. No. 88, 
c. 432, §3 (c), 76th Cong., 3d Sess. (1940), and by Act of October 
29, 1941, e. 461, 77th Cong., 1st Sess. 


5’ National Labor Relations Act: 49 Stat. 449 (1935), 29 U. S. C. 
§ 151 (Supp. 1939). 


‘t Fair Labor Standards Act § 6: 52 Stat. 1062 (1938), 29 U. S. C. 
§ 206 (Supp. 1939). 


52 Fair Labor Standards Act § 12: 52 Stat. 1067 (1938), 29 U. S. C. 
212 (Supp. 1939). 
53 Fair Labor Standards Act § 7; 52 Stat. 1063 (1938), 29 U. S. C. 
§ 207 (Supp. 1939), as amended. 

5 United States v. F. W. Darby Lumber Co. et al., 312 U. S. 100, 
3 LABOR CASES { 51,108 (1941); Opp Cotton Mills, Inc. et al. v. 
Administrator, 312 U. S. 126, 3 LABOR CASES § 51,109 (1941). 


55 United States v. F. W. Darby Lumber Co. et al., 312 U. S. 100, 
3 LABOR CASES { 51,108 (1941). 


Coverage of the Fair Labor Standards Act, its general application 
to all employees ‘‘engaged in commerce or in the production of 
goods for commerce” is discussed in Wage and Hour Div. Inter- 
pretative Bull. Nos. 1 and 5, as revised, CCH Labor Law Service 
32,101, 32,105. Judicial interpretations of the application of the 
Act to particular classes of workers and types of business operation 
have reached divergent conclusions, e.g., Wholesaling—Fleming v. 
Alterman et al., 4 LABOR CASES { 60,389, 38 Fed. Supp. 94 (N. D. 
Ga. 1941); Gerdert et al. v. Certified Poultry & Egg Co., Inc. et al., 
4 LABOR CASES { 60,479, 38 Fed. Supp. 964 (SD, Fla., 1941); Fleming 
v. Goldblatt Bros., Inc., 4+ LABOR CASES { 60,556, 39 Fed. Supp. 701 
(ND, Ill., 1941); Local sale for interstate distribution by local 
vendee—Fleming v. Enterprise Box Co., 4 LABOR CASES { 60,375, 
37 Fed. Supp. 331 (SD, Fla., 1941); ‘‘Loft building’’ maintenance 
employees—Fleming v. A. B. Kirschbawm Co., 4 LABOR CASES 
60,376, 38 Fed. Supp. 204 (ED, Pa., 1941); Fleming v. Arsenal 


Building Corp. et al., 4 LABOR CASES { 60,420, 38 Fed. Supp. 675 
(SD, N. Y. 1941). 


56 National Labor Relations Act § 10: 49 Stat. 453 (1935), 29 U. S.C. 
§ 160 (Supp. 1939). 
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ards Act to all employees, unless specifically exempted, 
who are engaged in interstate commerce or in the pro- 
duction of goods for such commerce.*® Thus, unlike 
the National Labor Relations Act, which becomes 
operative only in the event of unfair labor practices 
or representation controversies,” the federal Wage 
and Hour Law is an integral factor in the employment 
relation of a large part of our industry.”* 


In brief, the Fair Labor Standards Act has estab 
lished a general flat rate floor for wages—a floor sub- 
ject to progressive mountings from an_ original 
minimum of twenty-five cents hourly, effective Oc- 
tober 24, 1938, through October 23, 1939, to an eventual 
forty-cent minimum, effective October 23, 1945, when 
the present thirty-cent standard will terminate.°® Ac 
celeration of this desired minimum is provided by 
Section 8 of the Act,®° which authorizes the enforcing 
official, the Administrator of the Wage and Hour Divi- 
sion in the United States Department of Labor, to 
establish rates in excess of the present thirty-cent 
minimum for particular industries. Such industry 
wage rates are not, however, the products of individual 


flats, but are based upon the recommendations of in- 
dustry committees. 





Overtime Payments 


Even more noteworthy, however, are the overtime 
pay requirements of the statute. For, although no 
general maximum hour restrictions are imposed, Sec 
tion 7 of the Act,®' by requiring that work in excess 
of definite weekly maxima be compensated for at the 
rate of time and one-half the regular rate of pay,” 
definitely discourages overtime employment. This 
overtime ceiling, like the statute’s minimum wage 
floor, has operated in escalator fashion 





a forty-four- 





5 National Labor Relations Act § 9: 49 Stat. 453 (1935), 29 U. S. C. 
§ 159 (Supp. 1939). 


58 Approximately 12,500,000 employees are considered by the Wage 


and Hour Division to be subject to the Fair Labor Standards Act. 
1 Rep. Wage and Hour Div. (1939) 36. 


°° Fair Labor Standards Act § 6: 52 Stat. 1062 (1938), 29 U. S. C. 
§ 206 (Supp. 1939). 


® Fair Labor Standards Act § 8: 52 Stat. 1064 (1938), 29 U. S. C. 


§ 208 (Supp. 1939), as amended by Pub. Res. No. 88, c. 432, 76th 
Cong., 3d Sess. (1940). 


The propriety of industry wage fixation and the basic procedural 
processes of industry wage committees have received weighty judi- 
cial approval. Opp Cotton Mills, Inc. et al. v. Administrator, 312 
U. S. 126, 3 LABOR CASES { 51,109 (1941); Southern Garment Man- 
ufacturers Association, Inc. et al. v. Fleming, 4 LABOR CASES 
{ 60,573, June 30, 1941 (App. D. C. 1941); Andree & Seedman, Inc. 
et al. v. Administrator, 4 LABOR CASES {§ 60,574, June 30, 1941 (App. 
D. C. 1941). Industry wage fixation is discussed detailedly in Gold- 
ing, ‘‘The Industry Committee Provisions of the Fair Labor Stand- 
ards Act,’’ 50 Yale Law Jour, 1141 (1941). 


6 Fair Labor Standards Act § 7: 52 Stat. 1063 (1938), 29 U. S. C. 
§ 207 (Supp. 1939), as amended. 


6 The Administrator considers the ‘‘regular rate of pay’’ as being 
the actual rate and not any arbitrarily established wage basis fixed 
to avoid overtime expenses. Wage and Hour Div. Interpretative 
Bull. No. 4, as revised, CCH Labor Law Service § 32,104. Accord: 
Fleming v. Carlton Screw Products Company, 3 LABOR CASES 
§ 60.337, 37 Fed. Supp. 754 (DC, Minn., 1941); Note (1941) 54 Harv. 
L. Rev. 1077. Contra: Fleming v. A. H. Belo Corp., 4 LABOR CASES 


{ 60,569, 121 Fed. (2d) 207 (CCA-5, 1941), cert granted, October 27, 
1941, Dkt. 622. 
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hour level effective October 24, 1938, to October 23, 
1939, a forty-two-hour from that date until October 
23, 1940, and a forty-hour presently and hereafter. 

Enforcement of the Act may take any one of three 
possible courses: (1) under Section 17 ® the Admin- 
istrator may seek injunctive relief against a violating 
employer—a civil proceeding; (2) criminal prosecu- 
tion of the non-conforming employer may be instituted 
under Section 16 (a) ; ®* or (3) suit may be filed, under 
Section 16 (b),® in any court of competent jurisdic- 
tion °° by an employee or his designated representative 
for double the difference between the minimum wage 
or overtime compensation to which the worker is en- 
titled under the Act and the amount actually received 
by him, plus court costs and attorneys’ fees. 


Summary 

Even this necessarily brief summary of the federal 
Wage and Hour Law indicates the momentous impli- 
cations the Act holds for industry.** The present 
article, however, limits consideration of the Act to its 
possible taxwise effects. Again, as in the case of the 
National Labor Relations Act,® pertinent provisions 
of the Fair Labor Standards Act must be viewed in 
relation to the federal income tax problems which they 
generate. 


Prosecuted violation of the Act almost invariably 
affects the income tax status of the offending em- 
ployer.®® Realization of this repercussion, and of its 
possible effectiveness in minimizing tax liability is, 
therefore, a matter of real importance. 

Tax problems under the Wage and Hour Law bear 
close resemblances to the taxwise issues created by the 


federal labor relations statute. Thus, payments of 





*§ Fair Labor Standards Act § 17: 52 Stat. 1069 (1938), 29 U. S. C. 
217 (Supp. 1939). The Administrator, who may act in the absence 
of any employee complaint, enjoys a breadth of administrative dis- 
cretion considerably larger than that allowed to the National Labor 
Relations Board. See Gellhorn and Linfield, ‘‘Politics and Labor 
Relations—NLRB Procedure,’’ 39 Columbia Law Rev. (1939) 339, 
at 344, on the absence of power in the Labor Board to institute pro- 
ceedings ex mero motu. 


6 Fair Labor Standards Act § 16 (a): 52 Stat. 1069 (1938), 29 
U.S. C. § 216 (Supp. 1939). 

6% Fair Labor Standards Act § 16 (b): 52 Stat. 1069 (1938), 29 
U.S. C. § 216 (Supp. 1939). 

6 The concurrent jurisdiction vested in both federal and state 
courts to entertain employees’ suits under Section 16 (b) of the Fair 
Labor Standards Act now is conceded generally. Stucker etc. v. Ros- 
elle, 3 LABOR CASES { 60,299, 37 Fed. Supp. 864 (WD, Ky., 1941); 
Robertson v. Argus Hosiery Mills, Inc., 4 LABOR CASES { 60,567, 
121 Fed. (2d) 285 (CCA-6, 1941); Forsyth v. Central Foundry Com- 
pany, 3 LABOR CASES { 60,160, 198 So. 706 (Ala. Sup. Ct. 1940); 
Adair v. The Traco Division, 4 LABOR CASES {§ 60,441, 14 S. E. (2d) 
466 (Ga. Sup. Ct. 1941). See, generally, Crockett, ‘‘Jurisdiction of 
Employee Suits under the Fair Labor Standards Act,’’ (1941) 39 
Mich, L. Rev. 419; Reese, ‘‘Concurrent Jurisdiction of State and 
Federal Courts under Section 16 (b) of the FLSA,’’ (1941) 27 Va. 
L. Rev. 328. 

6? Criminal prosecutions under Section 16 (a) of the Fair Labor 
Standards Act resulted in fines totalling $200,675 during the period 
October 24, 1938—July 1, 1940, 2 Rep. Wage and Hour Div. (1940) 96. 

68 National Labor Relations Act: 49 Stat. 449 (1935), 29 U. S. C. 
§ 151 (Supp. 1939). 

6 Employment policies proscribed by the Fair Labor Standards 
Act are set out in Section 15 of that statute, 52 Stat. 1068 (1938), 
29 U. S. C. § 215 (Supp. 1939). 

7 Fair Labor Standards Act § 17: 52 Stat. 1069 (1938), 29 U. S. C. 
§ 217 (Supp. 1939). 
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unpaid statutory wages accruing as the result of 
civil proceedings by the Administrator under Sec- 
tion 17 of the Fair Labor Standards Act,” or payment 
of double such amounts, with costs and attorneys’ fees, 
to a successful employee litigant in an employees’ suit 
under Section 16 (b) ™ of that statute, undoubtedly 
constitute business expenses, deductible under Sec- 
tion 23 (a) of the Internal Revenue Code in the same 
manner as are back-pay awards of the National Rela- 
tions Board.” 


Attorneys’ fees incurred in defending these civil ac- 
tions, and apparently such fees where incurred in con- 
testing the validity of industry wage orders ™ likewise 
would be deductible as business expenses on the au- 
thority of Welch v. Helvering.** | However, criminal 
prosecution of the non-complying employer under 
Section 16 (a) * of the federal Wage and Hour Law 
may occasion a different taxwise result. For expenses 
incurred by the defendant in resisting such criminal 
charges are deductible only to the extent that the 
defense proves successful, National Outdoor Advertis- 
ing Bureau, Inc. v. Helvering.** Even greater stress 
must be given to the non-deductibility of criminal 
fines, in view of the policy of heavy penalization which 
is characteristic of criminal cases under the Fair Labor 
Standards Act. Such fines, having been incurred by 
reason of criminal violations of the statute, would not 
be deductible for income tax purposes—a denial of 
relief that is supported by strong authorities.” 


Conclusion 


Analysis of these notable federal regulations of labor 
relations and wages and hours brings out one vital 
point—the frequent occasions upon which alert tax- 
wise strategy may operate to minimize the losses and 
penalties incident to industrial strife. Collective bar- 
gaining and overtime pay require adequate scrutiny 
in the light of their tax implications. The firm estab- 
lishment of these principles in the industrial field through 
expanding, socially-motivated legislation opens a new 
subject for the application of well-grounded tax 
principles. 





71 Fair Labor Standards Act § 16 (b): 52 Stat. 1069 (1938), 29 
U. S. C. § 216 (Supp. 1939). 

72 See supra p. 715. 

73 Judicial review of industry wage orders is afforded aggrieved 
parties by Section 10 of the Fair Labor Standards Act, 52 Stat. 1065 
(1938), 29 U. S. C. § 210 (Supp. 1939). See Opp Cotton Mills, Inc., et 
al. v. Administrator, 312 U. S. 126, 3 LABOR CASES f 51,109 (1941), 
and cases cited at note 60, supra. 

7% 2900 U. S, 111, 3 ustc J 1164 (1933). 

% Fair Labor Standards Act § 16 (a): 52 Stat. 1069 (1938), 29 
U.S. C. § 216 (Supp. 1939). 


76 89 Fed. (2d) 878, 37-1 ustc § 9289 (CCA-2, 1937). Accord: Head- 
ley, et ux, 37 BTA 738 (1938), Acq.: Thompson Est., 21 BTA 568 
(1930). 


7% Great Northern R. R. v. Commissioner, 2 ustc § 504, 40 Fed. (2d) 
372 (CCA-8, 1930), cert. denied, 282 U. S. 855 (1930); Chicago, R. I. 
& P, Ry. v. Commissioner, 2 ustc § 696, 47 Fed. (2d) 990 (CCA-7, 
1931), cert. denied, 284 U. S. 618 (1931); Tunnel R. R. of St. Louis 
v. Commissioner, 3 ustc { 986, 61 Fed. (2d) 166 (CCA-8, 1932), cert. 
denied, 288 U. S. 604 (1933). 
































































































































































































































































































































































































































Withholding Income Tax from Pay Checks 





URING the somewhat stormy course of the 
new three and a half billion dollar tax bill, 
from its initial stages up to the time the fin- 

ished product was delivered to the President for signa- 
ture, many proposals and suggestions, having varied 
degrees of merit, were proffered, among them being 
the idea of withho!d:ng income tax at the source from 
salaries and wages; and, in fact, the Senate Finance 
Committee did actually give some consideration to 
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this matter, but discarded it—at least for the time 
being. In favor of this scheme it can be said that it 
would result in the collection of income tax concurrent 
with the earning of the income, and at the same time 
furnish the Treasury with a steady flow of funds, 
rather than delay collection until after the end of the 
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year. In other words, it would, in effect, constitute 
“prepayment” of income tax since the tax, under the 
existing set-up, does not become due until two and a 
half months after the close of the year. It is not diffi- 
cult to discern that unless some adjustments were 
made, income tax for two separate years would have 
to be paid during the first year in which the scheme 
Was in operation. For example, assume that a tax- 
payer had an income tax liability for the year 1941 in 
amount $200, and that withholding of income tax from 
salaries at four per cent became effective on January 
1, 1942. If this taxpayer had a salary of $3600 he 
would pay income tax during 1942 on his salary for 
1942 in amount $144, or $12 per month, by deduction 
at the source from his pay checks. He would also have 
to pay his 1941 income tax of $200 during the year 1942. 


Withholding Income Tax at the 
Source in Great Britain 


Great Britain has had many years of experience with 
deduction of income tax at the source from dividends, 
interest, rent, annuities, alimony, etc., and has recently 
brought salaries and wages within the scope of this 
system. Prior to the inclusion of salaries and wages, 
about 70 per cent of the total income tax collected was 
made by withholding at the source. The operation of 
this system has proved most effective in holding eva- 
sion of tax toa minimum ; however, it does frequently 
result in deduction of tax in excess of the actual tax 
liability as determined at the end of the year after 
taking into consideration the allowances for personal 
exemption, children, etc., to which taxpayers may be 
entitled. For instance, in the case of a single person 
having income from dividends (unearned) in amount 
400 pounds, or $1600, there would be deducted at the 
source income tax at the full standard rate of ten shil- 
lings in the pound, or fifty per cent, amounting to 
200 pounds, or $800, whereas the actual tax liability 
after taking allowances into consideration amounts to 
only £131-2-6, or $524.50, computed as follows: 





Income—gross amount of dividends £400 
Allowances—Personal Exemption 80 
Taxable Income £320 


First £165 at Reduced Rate of 6/6d. in the pound. £ 53-12- 6 
Remaining £155 at Standard Rate of 10/- in the 
pound 77-10— 0 


TN 35 8 a sen oe en ada eet £131- 2- 6 
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This taxpayer would be entitled to file a claim for 
refund of £68-17-6, or $275.50, being the excess of 
200 pounds paid by withholding at the source over 
£131-2-6, the actual tax liability for the year. 

Undoubtedly it would be interesting if we could 
learn the extent to which the Treasury of Great Britain 
benefits as a result of excess collections arising on 
account of the failure of taxpayers to file claims for 
refund to which they are entitled, due to ignorance, 
indifference, etc. 


How the System Would Function 
In the United States 


It does not appear to be altogether outside the realm 
of possibility that the withholding of income tax at 
the source from salaries and wages may be introduced 
in the United States in the not too distant future. Let 
us, therefore, see how the scheme would operate in 
the case of a married taxpayer with two children, hav- 
ing income from salary of $3000. Assuming deduction 
of tax at four per cent, the employer would deduct 
$10.00 each month from this taxpayer’s salary check 
($120.00 for one year), which would be paid to the 
Collector of Internal Revenue. When the taxpayer 
prepared his income tax return at the end of the year, 


however, it would establish an actual tax liability of 
only $58.00, as follows: 


Income—Salary (assumed to be net income) .... $3000 
Credits—Earned income . ies . $ 300 
Personal exemption seer t wane 3500 
Children (2) 800 2600 
$ 400 
Tax Liability: 
Normal Tax—$400 at 4 per cent . $16.00 
Surtax —$700 at 6 per cent .... 42.00 
$58.00 


This taxpayer, therefore, would have paid by deduc- 
tion at the source from his salary, an excess of $62.00 
over his actual tax liability, and would be entitled to 
file claim for refund for such excess tax paid. 

Now let us examine the case of a single person who 
has income from salary $3000 and dividends $1000. 
Deductions from salary checks for the year would total 
$120, but his actual tax liability for the year would be 
$350.50, as follows: 


Income—Salary . ’ ; ee ... $3000 
Dividends .. os 1000 


$4000 


Net income 


Credits—Earned income a pa Shee $300 
Personal exemption 750 ~=1050 
$2950 
Tax Liability: 
Normal Tax—$2950 at 4 per cent $118.00 
Surtax —$2000 at 6 per cent.... $120.00 
1250 at 9 per cent 112.50 232.50 
$350.50 
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Inasmuch as $120 would have been paid by withhold- 
ing at the source from salary, this taxpayer would 
be liable for an additional $230.50 income tax for the 
year. 


Withholding Tax at Source Would 


Involve Numerous Refunds 


Introduction of the scheme in the United States 
would necessitate a large number of refunds having 
to be made each year to taxpayers with incomes in 
the lower brackets, particularly married taxpayers 
with children unless, of course, credits for personal 
exemption and dependents were abolished. 


Possible Advantages to Taxpayers 


From the viewpoint of the taxpayer, it might be 
claimed that the scheme would render the payment 
of income tax more or less painless on the grounds that 
“what you never have you never miss”: also, that it 
would, to a certain extent, mean payment of the tax 
during the same period in which the taxed income was 
actually earned, as against payment at a future time 
when, perhaps, income resources might be reduced, or 
even cut off entirely, or at a time when unforeseen 
obligations due to illness etc., had to be met. 


Opinions of Taxpayers Divided 


The Los Angeles Times conducted a survey on this 
matter during August, 1941, the result of which re- 
vealed that the majority of the men who were con- 
tacted expressed themselves as favoring payment of 
income tax by withholding at the source from salaries 
and wages, whereas the ladies seemed to show a pref- 
erence for the idea of laying aside funds with which to 
meet the tax obligation in savings accounts. 


Among the vast and ever growing army of income 
taxpayers, there are sure to be many who would prefer 
to receive their salaries and wages intact except, of 
course, for social security tax deductions, without an 
additional deduction for income tax; and to be free to 
select their own particular method of providing funds 
for payment of the tax, either through the medium 
of savings accounts, Federal Tax Notes, or the accu- 
mulation of the necessary money in the time-honored 
and well-known coffee pot or old sock!? 





1 The foregoing article was intended to cover the matter of with- 
holding income tax from pay checks in a purely general way. Since 
it was written, however, the matter has again come to the fore, 
said to be incorporated in the Second Revenue Bill—to raise five 
billion dollars—which was presented to Congress by the Treasury 
early in November. The rate of deduction recommended appears 
to be 15 per cent applicable, presumably, on that portion of salary 
or wages in excess of personal exemption. 

The House Ways and Means Committee has deferred this measure 
for the time being, pending an examination into the matter of 
effecting economies in non-defense expenditures; and insofar as the 
provisions of the Revenue Bill are designed to combat inflation, no 
doubt the Committee will weigh the possibilities of substituting 
prices control. 











































































































































































































































































































A General Method for Interdependent 
Income Tax Calculations 


By G. H. AMERMAN* and C.W. McCKNIGHT™ 


HEN TAXPAYER’S books are kept on (4) As in (2) above, compute the additional Dela- 
the accrual basis and income taxes must be ware tax resulting from an addition of $1 to the 
paid to more than one jurisdiction, the cor- federal tax F,. Call this AD. 


rect amounts of income tax can be Exhibit A 


computed only by a tedious method of suc- 1940 
CASHIER'S STAMP 


: STATE OF DELAWARE 
complicated tables, or by an algebraic Avdied 
method which, while simple in theory, INDIVIDUAL INCOME TAX RETURN 


sc afte . ay 4 actice The tho READ INSTRUCTION SHEET CAREFULLY 
is often complex in practice. The method pathol haps 






(Form 200 Revised 1940) 







cessive approximation, by use of rather Lee 











, <o sc 7c9Qa > aloebr: oc 
now proposed is based on the algel raic states teiiaaiiiaaiiat 
method, but is very simple and straight- APPEAR ON TAX DEPARTMENT RECORDS 


- . . ° AS SHOWN HERE gg 
forward in application. If listing in Department of either your name or address is 
wrong, correct in space be! 









For concreteness of expression let us 








assume an individual who keeps his ac- iFint Name (Middle Nae) Gia Nase) 

h | | - 1 a 1 li 1 PRESENT ADDRESS ....... ervcieseissanewes aoneen quan congneverisshesesssnaieenesindenysebisceisihoiinrndacencersiacrtee . Sesieieteloveniale 
; ' tien nial _ — 
counts on the accrual basis and is oblige scuMAM ANA cin = 
to pay income tax both to the Federal « ieatdin 
ss ¢ Z a OCCUPATION, BUSINESS OR PROFESSION - ao, Se 
Government and to the State of Delaware. Ce aes ; Onde NOS a 
The method is, he ywever, perfectly gen- 1. ee a living with your husband or wife t A en en gece F 

2 - ~ 4 2 tm : u y 0 sta wilt’ 0 ' ate vr a . If * "Hi f 

eral, and is just as easily applied to the waa. \ | ae 





SR I TAI einetntitesctinernntnicen 
tax problem of a corporation. There are ie eas ce 


If married, write wife's or husband's full name here 





fi ‘ imp! te ps 9. Did you file return for 1939? ees 
res e steps: 









. ceewee-easee 10. Became Resident of State during 1940. 
4. Does husband or wife have separate income? ......__ = rindinieiniaeaiiapchiiiaaaiais intl a (Date) 
. ra us oe 5. Is this a joint return of husband and wife2-—.—.._.....- 11. Gave up residence in State eines: 1940. 
( 1 ) Cx ympute a complete federal return, 6. How many dependent persons, exclusive of husband or wife, | — - (Date) 
, Be : ; | ‘ . a - P r were you pape. eo ca on December 31, 1940? 12. Did you desing: 1940 p pay — any "Resident of Delaware $100 
e nte ring an ar yitrary appre yximate State mames, age and relationship ..........-...c0c--ececsessserensseseeeseees or more? ............. Satna hardy 
z a . : If so, obtain Focus: aes 100 D and 1 101 ae any office of the 
hgure | -, tor ] Yelawa re tax. [c all the - ee Department and file a return of information. 
















ITEM AND 


resulting tentative federal tax F,. INSTRUCTION No ees (4) 





1. Salaries, wages, pensions, commissions, etc. (State name and address from whom received) . $0 
, - e scale 
(2) On the margin of the federal return, eS rr 
- iis _ e,° - . = 2. Net Income from business or profession (From Schedule A) ll 
comple te the additional federal tax 3. Interest on bank deposits, bonds, etc. (attach detail) 0 
resulting fre ym an increase of $1 in 4. Incomé from partnerships, fiduciary, etc. (State mame and address of partnership, etc.) . =i 
<0 an Wik oe ~0 
the Delaw are tax. I his 1S done by 5. Rents and royalties (From Schedule B) . ere . mm) 
entering 0 for all items of inc¢ yme 6. Capital gains from real estate, stocks, bonds, etc. (iin Schedule C) . ae 
s : 7. Dividends (attach detail) . . S ‘ 0 
and for all deductions except taxes 8. Other income (State source, including gain at maturity or wubibvawal of Building and Loan stiace) 0 
be é ? ; pia 0 
( Item 15 of 1940 return ) in which 9. Gross income of persons sites whom “Head “é Family” exemption is csedaaea’ on this IID sicccctrecnctenpermeccaens 
' $0 


10. Total Income in Items 1 to 9 ... = 


we enter $1, after which we perform ~ eto ns 


































DEDUCTIONS 
> » Star ©@ . ¢ save > 11. Interest paid (Itemize in Schedule D) Q 
on the quantity $1, the indicated 12. Taxes paid (Itemize in Schedule E) ae 
operations of adding subtracting. 13. Capital losses, etc. (Itemize in Schedule C) not to exceed amount of item 6 .. 
: , 5’ 5 14. Contributions (for use*in Delaware only) (Itemize in Schedule F) .......ce-cosse-.-- — 
and multiplying by th e tax rates. 15. Other deductions authorized by law (Itemize in Schedule G) a : 
Call this quantity AF. It will be ; * x 
4 ° 16. Total Deductions in Items 11 to 15 
negative, and care should be taken 17._Net facome (Item 10 minus tem 16) enn a 
to retain all decimal places. CALCULATION OF TAX 
18. DEDUCT: Exemption and Credits—(See Instruction 18) 
. . a . A if ied and liv ith husband fe, or if head of family ($2 a. 
(3) Compute a complete Delaware re- i an a en 
° ~ e Cc. For Each D d aiehsiiopnesnaaiebtaiavendlbaceeiie 
turn ’ entering F 1 as federal tax. 19. TOTAL exernvoee AND poet <avsniiineniiniteaieetisicenciivinatiandaces 
*. nes : . . atten sla 20. NET TAXABLE INCOME (Item 17 less item 19) 
Call the resulting tentative Dela ‘a 
ware tax D b. 2% on next $7000 or if less, on excess over $3000 of item 20 ... 





¢. 39% on all of item 20 in excess of $10,000 .. made 

— 22. TAX DUE (TOTAL of items 21 (a), (b) and ines 2 capitalise laeccaseaa ela 03 

* Associate Actuary, Continental American Life (This amount may be paid ie quarterly instalments) —_—" 

Insurance Co., Wilmington, Delaware. Di 4D 
** Secretary-Treasurer, Andelot, Inc.. Wilmington, Delaware. 
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Exhibit B 
FORM 1040 UNITED STATES 


“em INDIVIDUAL INCOME AND DEFENSE TAX RETURN 


FOR GROSS INCOMES OF MORE THAN $5,000 FROM SALARIES, WAGES, 








Page 1 


1940 




















(Auditor's Stamp) DIVIDENDS, INTEREST, ANNUITIES, AND FOR INCOMES FROM Bout artasqend 
OTHER SOURCES REGARDLESS OF AMOUNTS File a es 
For Calendar Year 1940 sera 
cr fiseal year beginning , 1940, and ended _.......-.. ee 
To be filed with the Collector of Internal Revenue for your district not later than the 15th day of the third (Cashier's Stamp) 
month following the cose of your taxable year 
PRINT NAME AND ADDRESS PLAINLY. (Sec Instruction C) 
Stans (Name) (Use given names of both husband and wile, ifthis is a jomtteturn) 
ee: aaa __Cash—Check—M. 0. ___ 
First Payment 
— — ae st office) aS Ope year” Ree ~ Grate) eee = = 
leatration No. INCOME ~ x) - | 
1. Salaries and other compensation for personal services. (From Schedsle A)... .1$....42 000. 
2. Dividends... oe LE OES ATEN PEO: ~ | seet0o0 |": | 
3, Interest on bank deposits, n notes, , mortgages, LATE: NE \ 
4. Interest on corporation bonds... eee Serene. Semen 
5. Taxable interest on Government chligntions, ¢ etc. (From Schedule B).- reommerre 0 ae 
6. Income (or loss) from partnerships, syndicates, pools, etc. (other than capital gz gains ¢ or or losses). 1 
(Furnish names and addresses): 
7. Income from fiduciaries, (Furnish names and addresses): ale | 
8, Rents and royalties. NNR enn tice tat a oar ose acca | 
9. Income (or loss) from business or pocenien. (From Schedule D).. ie pct calla 0 2 cas te | 
10. (a) Net short-term gain from sale or exchange of capital me, (vem Sete an \ 
(b) Net long- term gain (or loss) from sale or exchange of capital assets. (From Schedule F)...........!. .--.-- m= RE 
(c) Net gain (or lose) from sale or exchange of property other than capital assets. (From Schedule “| ae O...|...0 | 
11. Other income (including income from annuities). (State nature)__.......-..------.-----22e---eeeseeene ee sks 
12, Total income in items 1 to 11. Enter nontaxable income in Schedule 1)....---..----------eeeeveeeeeeeoeee Re ete rae “| $276,000. 8) 
DEDUCTIONS 
13. Contributions paid. nae ei eT A ene. TermemeNs 2 
15. Taxes. "Explain in Schedule )_____ eeiticaet SM as so eee ace aoe eine Renee SR 3.3.000...|..15 | 
16. Losses from fire, storm, shipwreck, or other camila, or or theft. | Ee ee) Seeeneee: ° Hr JB © E | 
7. Be Gebte. GiglininStedie tO ne 1 








18. Other deductions authorized by lew. ” GEsplain in Schedule HD oe . 
19. Total deductions in items 13 to 18__.........----.-.--....... : 


20. Net income (item 12 minus item 19)... 





_ COMPUTATION OF Fax 





$273,000 | $-1. 








21.1 Net income Gre 20 shoud x 


28. Normal tax (4% of item M.... acts 
29. Surtax on iter 24. (See Instruction “. 


























22. Less: Personal exemption. wi | 30. Total (item 28 plus item 29)_............-.-- 

3 ee "ate ma #000)... 31. Total income tax (item 30, or if you had « 

= ana sana 7 0 2,000 term capital gain or loss, enter line 16, ata ecm 
— | — - —| 32. Less: Income tax paid et source... _ ae ee 

’ 33. Income tax paid to a foreign 
24. Balance (surtax net income)...................--|$-€.113.900 | $- ne a gg = oO} 
25. Less: Interest on Government obtnw $ 0 34. Balance of income tax Gum 31 minus items 32 and 
tions, ete. (See Instruction 25). anscoedll 


aeeeasabtione 
26. Earned income credit. 











Geum Sihadels Kt or %e-..|_.1.9000 1,000 35. ~~ st tax x (10% oo item 30. Cotemetn 
pd 
27. Balance subject to normal tax. $.2702000 | S-] a. Taal income ot defense meneata 


(5) Our problem is simply to determine the addi- 
tional amount d such that D, + d correct 
Delaware tax. Butif we adddto D, instep (1), 
we shall add d-: AF to F,; and the addition of 
d- AF to F, will add d- AF- AD to D,. It 
follows, therefore, that 








$...10,800 | _$-.0h 
140,220 |__--6l 


$..151,020.|...$-.68 


-}$..151020.|_$-.68 


12, a 032 


‘1g 163, 218] § $-.712 


NOTE.—In onder that this retarn may be accepted as meeting the requirements of the Internal Revenoe Code, the data called for herein must be set ferth FULLY 


CLEARLY. ae, 
F, AF 
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All this is very much more 
easily done than described. 

As an example, let us com- 
pute the 1940 taxes of an 
individual, married, no de- 
pendents, with net income 
before deducting federal or 
Delaware income taxes of 
$276,000, including $10,000 
earned income. This makes 
the rates of tax in the highest 
brackets reached by the tax- 
payer 64% for federal and 3% 
for Delaware. 


Assume D, = $3,000. It is 
not necessary that this value 
be close to the true one, so 
long as the error is not great 
enough to carry us into the 
wrong bracket on the com- 
putation of federal tax. 

In the tax returns shown 
here, to save space, calcula- 
tions (1) and (3) have been en- 
tered in the “dollars” column, 
and calculations (2) and (4) 
in the “cents” column. In 
calculations (1) and (2), notice 
that the defense tax is com- 
puted as 10% of the excess of 
Item 21 over Item 34. Notice, 
too, in calculations (2) and 
(4) that the rates applicable 
to the top dollar are used. 

Calculations (1) to (4) are 
completely arithmetical. For 
simplicity, most items in cal- 
culations (1) and (3) have 
been taken as zero. However, 
the zero items in calculations 


(2) and (4) will always be zero, as these calculations 
represent simply the effect of a change of $1 in tax, 
all other items remaining unchanged. 


D, = 3000.00 
D, = 3193.46 


AD= —.03 
Db +d=- D, +d: Ar-AdD AF= —.712 
or AF-AD= 02136 
a D,—D, D,-AF-AD= _ 64.08 
OF oe 1— APF AD= 97864 
and correct Delaware tax is 3193.46 — 64.08 
D= D, + d = D, re D, — D, Correct Delaware tax = ~~ a 
— Soe 3129.38 
D,—D,: AF- AD Ay = $3197.68 
1— AF- AD - 


[Turn to page 746] 











































































































































































































































































































































































































































































































































































































VERVALUATIONS are not always uninten- 
tional. It is clear that if the overvaluation 
without discrimination was fraudulent in the 
sense that it was deliberately placed upon the taxpay- 
er’s property with an intent to defraud, it may be held 
violative of the due process clause."* Fraudulent over- 
valuation is fairly self-explanatory but between “un- 
intentional overvaluation” and “fraudulent overvalua- 
tion,” there exists a gap which courts use more or less 
as a dumping ground; and the things dumped are often 
bones of contention. For example, the courts have 
frequently invoked a doctrine of “constructive fraud” 
where they feel that the valuation has been so arbi- 
trary and excessive as to indicate a lack of honest 
purpose in the assessor’s process.'* Apparently, this 
constructive fraud doctrine does away with the neces- 
sity of proving an intent to deceive, called for in fraud- 
ulent overvaluation; and, yet, may bring in play the 
due process objection by the fact that the overvalua- 
tion is shocking to the conscience. 
There is still another catch phrase to be considered. 
“Intentional or fraudulent overvaluation” was held in 
Great Northern Railway Company v. Weeks to be 





* Concluded from the November issue. 

** Attorney at Law, Cumberland, Md. Member of the Maryland 
and the District of Columbia Bars. 

13 West v. Chesapeake & Potomac Telephone Co., 295 U. S. 662, 55 
S. Ct. 894, 79 L. Ed. 1640 (1935); Lehigh Valley R. Co. of New Jersey 
v. Martin, 100 F. (2d) 139 (1938); Parsons v. Detroit € Canada Tun- 
nel Co., 15 F. Supp. 986 (1936). 1 Cooley on Taxation (4th ed. 1924) 
Sections 143 et seq. 

4 Bunten v. Rock Springs Grazing Assn., 29 Wyo. 461, 487, 215 
P. 244 (1923); Birch v. Orange County, 186 Cal. 736, 200 Pac. 647 
(1921); Inland Empire Land Co. v. Douglas County, 49 Wash. 253, 
270 Pac. 812 (1928); Inland Empire Land Co. v. Grant County, 138 
Wash. 439, 245 Pac. 14 (1926); North Shore Land Co. v. Gray’s Har- 
bor County, 168 Wash. 16, 16 P. (2d) 235 (1932); See language in 
Tampa v. Palmer, 89 Fla. 514, 105 So. 115 (1925) and Parsons v. 
Detroit 4 Canada Tunnel Co., 15 F. Supp. 986 (1936). 

18 207 U. S. 135, 56 Sup. Ct. 426, 434-437 (1936); annotated in Note 
(1936) 36 Col. L. Rev. 848; Note (1936) 24 Geo. L. J. 1005; Note 
(1936) 49 Harv, L. Rev. 1012; Note (1936) 30 Ill. L. Rev. 1070; Note 
(1936) 35 Mich. L. Rev. 174; Note (1936) 84 U. of Pa. L. Rev. 784; 
Note (1936) 45 Yale L. J. 200. 
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offensive to the due process clause.* In that case, the 
court, agreeing that discrimination had not been made 
out, nevertheless set aside the assessment because of 
the administrative board’s failure to take judicial no- 
tice of a depressed state of conditions, amounting how- 
ever toa relative permanency, when valuing the Great 
Northern line. It was noticeable in the case that no 
fraud was alleged, no mention made of constructive 
fraud, and nothing found but an intent to overvalue; 
not specific but a general intent, inferred from the fail- 
ure to take judicial notice of a change in conditions. 
The Great Northern case thus seemed to add “inten- 
tional overvaluation” to the list of that which was im- 
proper—going beyond fraud or constructive fraud. 
The case was not altogether popularly received ** but 
it did have the effect of law and it was binding, open- 
ing a new vista to reviewing courts, giving them the 
right to scrutinize the actions of the administrative 
board to determine whether or not a mere error of 
judgment had taken place or if the board had acted 
knowingly and purposefully in placing an excessive 
value on the properties.** Lest clarity should exist 





1 The law review notes, cited supra, Note 15, are universally 
non-laudatory. But cases involving questions of valuation were de- 
cided on the Great Northern case, not on law review notes, as a 
survey of the field indicates. Moreover the law reviews and dissent 
in the main, attacked on the basis that mere excessiveness had 
become a ground for review. The court had denied this but insisted 
that intentional failure to take judicial notice amounted to a de- 
privation of property without due process. 

This writer believes that the Great Northern case had a dual 
base: (1) Intentional overvaluation, perhaps censurable; (2) An in- 
correct method of valuation for failure to notice depressed con- 
ditions, by no stretch of the imagination censurable. To hold, as 
was held in Central R. Co. of New Jersey v. Martin, 115 F. (2d) 968 
(1940) that failure to allow for declining earnings is not violative 
of the due process clause is to lose sight of taxation fundamentals. 
Nor did the court call the decline temporary. 

17 Grand Trunk Western R. Co., v. Brown, 32 F. Supp. 784 (1940): 
City of Detroit v. Detroit & Canada Tunnel Co., 92 F. (2d) 833 
(1937); Parsons v. Detroit € Canada Tunnel Co., 15 F. Supp. 98¢ 
(1936); See Western Union Telegraph Co. v. Wilcox, 85 F. (2d) 
352 (1936); Bailey v. Megan, 102 F. (2d) 651 (1939); Hammond Lum- 
ber Co. v. Los Angeles County, 104 Cal. App. 235, 285 Pac. 896 (1930); 
See Note (1940) 29 Geo. L. J. 259, 260. 
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where confusion reigned, the Supreme Court has once 
more spoken on the subject and, in speaking, has indi- 
cated the dynamic quality of our law and the impact of 
changed personnel. In Nashville, C. & St. L. Ry. v. 
Browning,'® the court was once more considering a 
question of overvaluation where no discrimination was 
admitted. Here, again, reduced worth of property was 
alleged by the taxpayer and Justice Frankfurter stated 
the following proposition, 


But even assuming that there was an over-assess- 
ment, constitutional invalidity would not follow. If the needs 
of a state require higher taxes, the Fourteenth Amendment 
certainly does not bar their imposition. The maintenance of 
higher assessment in the face of declining value is merely 
another way of achieving the same result. 

“Great Northern Ry. Co. v. Weeks does not bar the 
way. That is the only case, and it was decided by a sharply 
divided Court, in which a non-discriminatory assessment was 
struck down simply because it was thought excessive. Plainly, 
therefore, the case must have rested upon considerations 
peculiar to its own facts. Those are not the facts now before 
us. We conclude, therefore, that the Commission’s over- 
assessment of petitioner’s property, if over-assessment there 
was, constitutes no deprivation of any right under the Federal 
Constitution.” 


In these few sentences is contained one of the most 
amazing pieces of judicial legislation ever to strike the 
eye. Even Lord Mansfield in the prime of his rule 
never suggested that the express power of a state, 
through its legislature, to require higher taxes, might 
be assumed by an administrative body and condoned, 
even applauded, by the judiciary. The needs of a state 
may require higher taxes but this does not mean that 
any person or body may usurp unto himself the power 
to.assess and collect them or substitute his judgment 
for that of the legislature. It is true that the courts are 
reluctant to depart from the antiquated idea of market 
value because of economic difficulties,’® but the electri- 
fying language in the Nashville v. Browning case goes 
immeasurably beyond that. As for the Justice’s con- 
tention that the assessment was struck down in the 
Great Northern case merely because it was excessive, 
it might be well to point out that the court, in that case, 
especially avowed that they were not departing from 
the proposition that mere unintentional overvaluation 
constitutes no grievance, but that they deemed this an 
intentional overvaluation as well as an excessive over- 
valuation. As for the case resting on considerations 
peculiar to its own facts, there is no peculiarity appar- 
ent on the face of the record which does not appear in 
many similar cases. It seems uncontrovertible that 
the Great Northern case cannot be reconciled with the 
Nashville v. Browning case and that unless the majority 
in the Great Northern case did not mean what they 





18 310 U. S. 362, 60 Sup. Ct. 968 (1940); Note (1940) 29 Geo. L. J. 
258; Note (1940) 14 So. Calif. L. Rev. 58. Later followed by In re 
New York, 8. & W. R. Co., 36 F. Supp. 158 (DC, N. J.) (1940) and 
Central R. Co. of New Jersey v. Martin, 115 F. (2d) 968 (1940). 
And what of stare decisis? See Rieck v. Comm. of Int, Revenue, 
118 F, (2d) 110 (1941). 

191 Bonbright, Valuation 470-1. 
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plainly said, we have been given once more an example 
of a changing philosophy in our judiciary—which, once 
addicted to the doctrine of laissez faire, may now be 
riding the pendulum in the other direction; and, per- 
haps, too speedily. At any rate, the field between 
fraudulent overvaluation and unintentional overvalua- 
tion is once more befogged. 


HERE an over-assessment has resulted from the 

adoption of a fundamentally wrong principle of 
valuation, it is held that illegality has occurred in the ap- 
plication of the assessor’s power and that the assessment 
may be set aside.”° This is true even if the adoption of 
the wrong principle was entirely unintentional, yet there 
need be no fraudulent overvaluation or intentional 
overvaluation. This illegality looks much further than 
a void assessment where, for example, the taxpayer 
has been assessed for property which he does not 
own.*? It is necessary for the tax protestant to explore 
the bases for valuation in order to distinguish between 
that which is permissible and that which is funda- 
mentally erroneous. Discrimination or fraudulent over- 
valuation are often difficult to prove; for that matter, 
the adoption of a fundamentally erroneous principle of 
valuation is also difficult to prove. It is vital to preserve 
for the record the methods of valuation. This is indeed 
hazardous for the assessor is not obligated to get on 
the stand and explain his thought processes.”? But the 
assessor knows that there is no finality to his decision 
as far as his own administrative board may review that 
decision.?* Therefore, when the taxpayer presents vari- 
ous items of evidence designed to point out that the 
assessment was faulty, the assessor must defend him- 
self or take the risk of nan-persuasion. The methods 
of valuation used by the assessor are revealed in this 
defense ; and, once exposed, may be attacked with all 
the vigor at the complainant’s command. Once this 
occurs, the record has the assessor’s basis for the 
assessment and it is the movement of the assessing 
body in meeting the taxpayer’s arguments and dispell- 
ing them, which is the foundation of judicial review, 
for the legal Achilles’ heel has been exposed and the 
question of law has been preserved. Out of an abundance 
of caution, the writer reiterates that an improper theory 
or ratio decidendi is of no importance unless there has 
also been an improper result. 


2 City of Detroit v. Detroit & Canada Tunnel Co., 92 F. (2d) 833 
(1937); Grand Trunk Western R. Co. v. Brown, 32 F. Supp. 784 
(1940); People ex rel. Wangelin v. Wiggins Ferry Co., 357 Ill. 173, 
191 N. E. 296 (1924). The argument here is, of course, a ‘‘due 
process’”’ violation. 

21 People ex rel. Kellogg v. Wells, 182 N. Y. 314, 74 N. E. 878 
(1905). 

22 People ex rel. Harway Improvement Co. v. Berry, 242 N. Y. 
Supp. 357, 229 App. Div. 565 (1930). Method of ascertainment not 
reviewable, only assessment itself. Compare Helvering v. Taylor, 
293 U. S. 507, 55 S. Ct. 287 (1934) pointing out that if the use of 
improper methods is shown by the tax assailant, he need not submit 
a proper method nor show correct amount due. This would seem 
to indicate, however, that improper results had followed as a matter 
of course from the improper method. 

23 Supra, footnote 6. 






































































































































































































































































































































































































































































































































































































T MAY occur to the assessor that he might strip the 
complainant of any appellate remedy by refusing to go 
on the stand in explanation of his assessment methods. 
However, he would not gain thereby for not only would 
he be imperiled by the administrative tribunal’s de- 
cision but, also, courts do not hesitate to state that 
failure of the assessors to take the stand “does not 
foreclose all inquiry into the legality of their deter- 
mination” so long as the question searched goes be- 
yond an error of judgment into the realm of law and 
not fact.*4 

A Herculean task is imposed upon the tax protestant 
no matter what course he pursues. If he claims dis- 
proportionate assessment, he must conduct an exhaustive 
inquiry into assessments of the same type and under 
similar geographical conditions. [Fraudulent overvalua- 
tion calls for a scrutiny of state of mind of the assessors, 
never a very easy problem. Of course, this is some- 
what lessened by the idea of constructive fraud, where 
a very arbitrary or excessive assessment may be at- 
tacked. The picture of these evidential nightmares is 
far from enhanced by the knowledge that the burden 
of proof rests upon the tax complainant.”* Also, the 
courts state that the assessor’s findings are presumed 
to be correct and their actions in connection with these 
findings also have this presumption of correctness.*° 
As to what evidence the taxpayer must present to shift 
the burden of going forward with the evidence, the 
courts have been none too clear and evasions are more 
often found than decisions resounding in Hegelian 
dialectic. Since judicial review is so difficult to obtain, 
it must be made certain that a proper foundation has 
been laid for such a referendum. The bald fact that a 
property has been valued at such and such an amount 
is not to be met by the equally bald statement that the 
valuation is larcenous, unfair, and ridiculous, for dis- 
cretion is a weapon in the assessor’s armory. Valua- 
tion is so much a matter of degree that homespun 
reasons and fireside equity cannot hope to prevail over 
an assessor’s admitted use of discretion. The approach 
must be one which entails an initial clean-cut presen- 
tation which will, on the record, show either inten- 
tional disproportionate assessment amounting to 
discrimination ; or overvaluation, either fraudulent or 
constructively fraudulent ; or something so shockingly 
unconscionable that it might fall within the Great 
Northern case without being caged within the confines 
of the Nashville v. Browning case. Finally, the protes- 
ou Northern Pac. Ry. Co. v. Adams County, 1 F. Supp. 163, 170-1 


(1932); See Rowley v. Chicago &€ N. W. Ry. Co., 293 U. S. 102, 109-11 
(1934); See Consol, Gas etc. Co. v. Baltimore, 101 Md. 558, 61 Atl. 
532 (1905). 

% Bailey v. Megan, 102 F. (2d) 651 (1939). Note the evidential 
burden thrust upon the tax protestant claiming fraud in Los Angeles 
Gas & Electric Co. v. County of Los Angeles, 162 Cal. 164, 121 Pac. 
384,9 A. L. R. 1277 (1912). 

26 Grand Trunk Western R. Co. v. Brown, 32 F. Supp. 784 (1940): 


State ex rel. Bee Bldg. Co. v. Savage, 65 Neb. 714, 91 N. W. 716 
(1902), 
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tant may hurdle the obstacle of administrative finality 
by preserving a question of law which goes beyond 
discretion or judgment and indicates the adoption of a 
system or syllogistic scheme of reasoning which is 
fundamentally incorrect. 

The remainder of this paper is devoted to the ques- 
tion of what constitutes proper methods of valuation 
in an effort to put forth the resources by which an 
attack on an unintentional overvaluation may be made. 
The strictures and limitations on remedial outlets em- 
phasize that every avenue must be explored far be- 
yond the cursory examination given the various plans 
of valuation discussed here. 


Ill. Criterion of Valuation—*Market Value” 


The draftsmanship invoked in legislative enactments 
——whatever the wisdom of such acts may be—is usually 
criticized on either of two grounds; namely, it is too 
rigid, stringent, unelastic, or it is so rubbery and re- 
silient as to be vacuous. No one would ever accuse the 
statutes or constitutional provisions relating to valua 
tion in taxation of being too rigid. Specifying that a tax 
may be levied on property, they establish a base and 
this base almost always contains the word “value”. 
Usually, the magic word is preceded with other de- 
scriptive words, sometimes in combination. Among 
these words are “market”, “cash’, “fair”, “true”, “full”, 
“actual,” 
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equitable”, “money”, and “just”.?* The courts 
commonly hold, no matter how these words are ar- 
ranged, that “market value” is intended. When the 
term market value is subjected to further breakdown 
and definition, the following elements are prerequisites : 


(1) a buyer, 

(2) a seller, 

(3) non-compulsion on the part of either the buyer or the 
seller; neither is compelled to negotiate for the property 


but both are willing to negotiate and are attracted by 
the idea of the sale or purchase.* 


To state the requirement is to expose the fallacy of 
this type of valuation. Much property is not for sale, 
much is for sale but unsalable, much for sale and salable, 
but a buyer is not obtainable for various reasons. Value 
as a basis for assessment was eminently sound in an 
era in which this country had virginal land in magnifi- 
cent quantities, where land sales were common, or- 
dinary events, and no one hesitated to sell land for he 





27 Such terms summarized in Nat’l Industrial Conference Board, 
State & Local Taxation of Property (1930) 96-102; See 1 Bonbright, 
Valuation of Property, 452 et seq. 

*s Most common definition of market value—‘‘The price which the 
property would bring in an open market on a free, not forced, sale 
between a willing buyer and a willing seller.’’ People ex rel. Se- 
bring v. Dowd, 206 App. Div. 727-8, 200 N. Y. Supp. 500-1 (4th 
Dept. 1923). 

The New Jersey court unabashedly admits such buyers and sellers 
are largely, if not purely, hypothetical; Turnley v, Elizabeth, 76 
N. J. L. 42, 68 Atl. 1094 (1908); United N. J. R. & Co. v. State Board, 
100 N. J. L. 131, 125 Atl. 335 (1924); Phila. € R. Coal & Iron Co. 
v. Northumberland County, 323 Pa. 185, 186 Atl. 105 (1936). 

In 1939 the Pennsylvania legislature substituted ‘‘actual value’”’ 
for ‘‘market value.’’ For the purpose and effect of this change. 
slight at best, see Murdock, ‘‘Real Property Taxation in Pennsy]- 
vania’’ (1940) 11 Pa, Bar Ass’n Q. 126. 
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knew more land lay around the bend. The tax system 
was initiated in this land-abundancy era and the his- 
tory of the day indicates the justice of those tax laws.”® 

But the momentum of changes of history did not 
sweep along the tax authorities and a system which no 
longer is beyond reproach still prevails; although the 
reason for that system, the open market, the free and 
easy constantly occurring sales of land in a land- 
abundant country, no longer presents itself so that 
market value can be said to exist on land as a universal 
truth today. 

For good or ill, however, market value remains a 
legislative command as a base for valuation and the 
assessor’s occupation is a constant pursuit of that 
which will satisfy this far from exacting master. The 
assessor is sensible of the fact that as land became 
agricultural or industrial, rural or urban; as land be- 
came part of huge corporate structures and family 
traditions; as the frontiersman and entrepreneur of 
land found their new fields dwindling, the term “mar- 
Thus, 
despite the fact that the American heritage of a specu- 


ket value” became more and more a fiction. 


lative attitude towards land still lives to a certain ex- 
tent, it is obvious that the old, free land market does 
not exist now, has not existed for some time, and the 
trend for the future seems to be an even closer grasp 
on land holdings. We are confronted with one of many 
anomalies in American taxation—a foundation for 
assessment known as “market value”, where no “mar- 
ket” is extant in substantial enough degree to make 
such computation with certainty; yet, any deviation 
from this statutory foundation may be fatal to the 
assessment. 

His instructions are dis- 
armingly simple. He is to find the market value of the 
property listed, multiply it by the rate base and state 
the result as a tax. He is aware that in order to find 
this tantalizing statutory creature, he must ascertain 
some fairly recent transfer of the property, for a trans- 
fer effectuated in the past will have comparatively 
slight weight.*° Whether a transfer is recent or long- 
time is in itself a neat question of degree. There must 
further be kept in mind the frequency or rarity of sales of 
land in this particular area; for, if the latter situation 
exists, a true market probably is not present. 


Comes now the assessor. 


In the nullibicity of a fresh sale in a community 


where sales are recurrent, other evidences must be 
taken. 





29, Lutz, Public Fimance (3d ed. 1936) pp. 506-509; Note (1940) 18 
N.Y. U. L. Q. Rev. 102 at 103. 


% Babcock, The Appraisal of Real Estate (1925); Zangerle, Prin- 
ciples of Real Estate Appraising (1924). See Lafon v. Board of 
Assessors, 4 La. A. (New Orleans) 205 (1907); Appeal of Pennsyl- 
vania Stave Co., 236 Pa. 97, 84 Atl. 761 (1912). Offers to sell may 
have evidential value. American Academy of Music’s Appeal, 321 
Pa. 433, 184 Atl. 657 (1936). 
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Consideration in Deed 


The consideration given for the deed may often be 
helpful but a wary appraiser is careful to distinguish 
actual consideration from stated consideration.*’ If 
the consideration expressed in the deed is nominal, 
the problem of finding the amount of a sale may be 
intensified by death, absence, or some other reason for 
unavailability of the parties concluding the transac- 
tion ; and hence, incapable of informing the tax author- 
ities as to the amount involved. 


Sales 

Perhaps a sale should be discounted because it was a 
family negotiation, or a trade, or a dummy transaction, 
or a single item of a long series of negotiations. It is 
easy to see why long-time sales and transfers do not 
assume a prepossessing aspect for appraisers, and that 
the introduction of such transfers into evidence is far 
from conclusive. 


Revenue Stamps 


Revenue stamps are often invoked.*? Since they are 
appreciative of the fact that the amount of the con- 
sideration is rarely stated in the deed and, where 
stated, may be erroneous, proponents of the revenue 
stamp as evidence must likewise admit that revenue 
stamps may be similarly erroneous. A purchaser may 
often put on an excessive amount of these recordation 
stamps, with a view towards aggrandizing the prop- 
erty to prospective purchasers. 

Moreover, even if these recordation stamps are not 
placed upon the deed by any such possessors of overly- 
sharp trading instincts, the stamp may be misleading. 
Thus, the tax in the form of the stamp may be 50¢ for 
every $500 of land or fraction thereof. If a searcher of 
the records finds two 50¢ stamps on a deed, must he 
conclude that the consideration was $1,000? Of course 
not, for it may well have been $550. Naturally, this 
particular flaw in revenue stamps as a measure of value 
is considerably mitigated as the price increases. It 
can be of little import in a $100,000 property that the 
stamps may mislead one up to $500. 

When land is exchanged, the participants in a swap 
must necessarily put an arbitrary evaluation on their 
property for the purpose of revenue stamps in record- 
ing the swap. If buyers are possible, the stamp figure 





31 People v. McCarthy, 102 N. Y. 630, 8 N. E. 85 (1886) holding 
that consideration stated in a deed is little evidence of value, since 
it so often varies from the actual consideration given. Even actual 
consideration is not always good evidence, the court indicates. 

There can be few cases better calculated to show the unworthiness 
of Past Assessments as evidence of value than Fisher v. Texarkana 
Forest Park Paving District No. 3, 181 Ark. 450, 26 S. W. (2d) 111 
(1930) wherein the taxpayer, a promoter, sought overvaluation of 
his property so tnat he might control a majority of values in a 
certain district to manipulate a paving device. But cf. prior assess- 
ment view in People ex rel. Hilton v. Fahrenkopf, 279 N. Y. 49, 17 
N. E. (2d) 765 (1938). 

3% Zangerle, Principles of Real Estate Appraising (1924). 
pare Aspergren v. Tax Assessors, 125 Atl. 213 (R. I. 1924). 


Com- 
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is again apt to be high. Insertion of a mortgage prob- 
lem on a piece of property further stresses the ability 
of the revenue stamp to mislead. 


Building Permits and Unconfirmed Reports 

The engaging elasticity inserted into building per- 
mit requirements by contractors, builders, and own- 
ers of property, forces appraisers to deprecate such 
permits as a criterion for value,** even more than rev- 
enue stamps are disapproved. 

Newspaper, magazine, journal, or other unconfirmed 
reports may have some slight value. 


Opinions—Lay and Expert 

There are various other sources of information which 
may lend probative weight to assessment findings. 
Since opinion, in the last analysis, is the product of the 
evidence, opinions of all varieties should be sought. 
Local owners, real estate agencies, tenants, realty 
brokers, insurance and title companies, bankers, briefs 
and petitions of taxpayers’ appeals, architects, en- 
gineers, builders, contractors, Realty Board, Chamber 
of Commerce, Trade Associations, Taxpayers’ Asso- 
ciations, Building Commissions, Map and Atlas De- 
partments, Sheriffs’ Sales, Zoning Commissions, and 
many other private or public agencies suggest them- 
selves. 

All these opinions the careful appraiser or assessor 
will use in his formulation of a cadastre 





an intensive 
survey of land and building. He makes a plat index— 
showing the neighborhood, its physical and social 
characteristics with a summation of previous assess- 
ments, sales and liens. He will havea file system with 
a central statistical bureau,** paying special attention 
to sales, costs indices and trends. 

It may readily be seen that the formulation of the 
assessor’s opinion, an opinion solemnized by the fact 
that it will determine the tax on the property, may be 
a tortuous and painstaking process. The assessor, in 
the absence of a market, was reduced to straining for 
evidences of that market and invoked sales, considera- 
tion in deeds, revenue stamps, building permits, and 
unconfirmed reports. All went towards the making up 





383 Zangerle, id. 

%* Todd, ‘‘Taxation of Real Estate’’ (1934) 12 Tax Mag. 536; Prouty, 
Collins & Prouty, Appraisers’ and Assessors’ Manual (1930); Webb, 
“Data for Real Property Assessment,’’ unpublished thesis in the 
University of Pennsylvania library. 

A sound cadastre necessitates classification of property. States 
differ on classification. Fairly typical is that set out in the Wis- 
consin Tax Commission's Assessor’s Manual (1930) p. 17, as follows: 

Class A—Residential 

B—Mercantile 
C—Manufacturing 
D—Agriculture 
Subdivisions (1) Cultivated land 
(2) Wild hay land 
(3) Wild pasture land 
Class E—Marsh, cut-over and waste 
F—Timber 
For use of opinion evidence, see 222 S. 19th St. Corp. Appeal, 314 


Pa. 132, 170 Atl. 266 (1934); Penna. Co.’s Appeal, 282 Pa. 69 at 74, 
127 Atl. 441-3 (1925). 





December, 1941 


of his opinion but that opinion and the opinion of 
others, lay or expert, may not rest, ordinarily, on such 
flimsy ground. Adherents to the concept of market 
value have been forced to recognize that these evi- 
dences will not suffice; and that, further, there exist 
schematic processes of appraisal which the assessoi 
cannot boldly obliterate from his mental chart in cal- 
culating the assessment. These substitutes for market 
value will be considered later. 

The “use” question is another problem which plagues 
assessors. There may be a dozen recent transfers of the 
land or land and buildings available as a guide to market 
value; yet, if the assessing body feels that these sales 
price transactions did not take into account the fact 
that the property had a use which would make it far 
more valuable than the purposes for which it has been 
sold, the transaction prices are not binding. The best 
or more profitable use of the property must be con- 
sidered in placing the valuation. On the other hand, 
“iridescent dreams” are rejected. The use ascribed tv: 
the land must not delve into the field of conjecture too 
deeply and speculative valuations must not be the 
product of overfertile imaginations. The most profit- 
able feasible use is the target, not the most profitable 
speculative use.*5 

The economic despondency of the country for the 
past few years has given rise to a troubling problem. 
True market value, in the eyes of the courts, is not to 
be deemed an item to be swayed by every wind of good 
fortune or misfortune that blows. Therefore, when 
taxpayers seek to turn back the machinery of tax 
assessment upon the assessor and to show an improper 
valuation by offering current sales prices on their 
property as concluding indicia of their overvaluation, 
they are met with the statement that such current sales 
prices do not reflect true market value because “or- 
dinary circumstances” do not exist.*® Distinction mus‘ 
be made between “prices that are volatile and values 
that are relatively stable”’.**7 Keeping in mind the 
magic word of escape “relatively”, it must be observed 
that we are in search of an index year in much the 
same manner that commodities and other items are in- 
dexed. The difficulty of this search is brought out by a 
few of the treasure hunters. They cheerfully acknowl- 
edge defeat; for, if land indexes are sought in the 
midst of a national depression, local prices may have 





33 Somers v. City of Meriden, 119 Conn. 5, 174 Atl. 184, 95 A. L, R. 
442 (1934); ‘‘Iridescent Dreams’’ decried in People ex rel. Empire 
Mortgage Co. v. Cantor, 197 App. Div. 437, 189 N. Y. Supp. 646 
(1921) s. ec. 198 App. Div. 317, 190 N. Y. Supp. (1922); People ex rel. 
Lehigh Valley Ry. v. Burke, 247 N. Y. 227, 160 N. E. 19 (1928): 
Finch v. Gray’s Harbor County, 121 Wash. 486, 209 Pac. 833, 24 
A. L. R. 644 (1922). 

36 Compare People ex rel. New York Stock Exch. Bldg. v. Cantor, 
221 App. Div. 193, 223 N. Y. Supp. 64, aff’d 248 N. Y. 533, 162 N. E. 
514 (1928). 1 Bonbright, Valuation of Property, 472. See the statu- 
tory command in Greater New York City Charter, Sec. 889, New 
York City Code, Sec, 155b-1.0. Also see infra circa notes 39, 40, 60. 


37 Bonbright, ‘‘Valuation of Real Estate for Tax Purposes,’’ 34 
Col. L. Rev. 1397 at 1407. 
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risen, and in the midst of a national boom, local prices 
may have fallen. In building projects, the same flaw 
exists ; the cost of building materials and labor varying 
in different geographical and economic areas. Index- 
ing for the entity is not fair as local conditions differ 
too much to ascertain a national medium.** Possibil- 
ities of local indexing exist and, no doubt, “front foot” 
valuation is a step in that direction. It is no surprise 
to find the step askew at times. 


Perhaps the conceptual constancy of value was best 
brought out in Sweet v. Auburn,®® when the court said: 
” Assessors in listing values may, to a certain 
extent, disregard the excesses of a boom as well as the 
despair of a depression.” Central Realty Company v. 
Board of Review is also lucid: “Values of real estate 
are more or less constant over a period of years 
While the assessment is to be made as of a certain 
date, the value of the property is established over a 
period of years.” *° 

The assessor is thus a crystal ball gazer in the deter- 
mination of whether his community is undergoing a 
true and permanent prosperity or a misleading boom, 
or, conversely, a true and permanent depression, or a 
misleading economic despondency. The hazardousness 
of this task is very easily seen. It is now apparent that 
judicial notice will be taken of depressions deemed 
relatively enduring.*? The decisions stating this pre- 
cept have misled many to believe that courts demand 
that the assessor observe every flux, upward or down- 
ward, and give consideration thereto. This is not ac- 
tually the fact and the courts still are dominated by an 
index or constant value theory. However, although 
they repudiate, for the most part, liquidation price, 
distress price, or realization price, they will force the 
assessor to recognize a depression or boom which the 
test of time has apparently hardened until it has con- 
verted that economic change into “ordinary circum- 
stances”. Thus we find “current market price”, that 
spasmodic, elusive thing, distinguished from “market 
value”, that substantial, reliable, steady element. A 
long-run price is the cicerone. This distinction is often 
beyond the ken of the taxpayer and may help to con- 
found the conclusion. If he cannot pick up the cudgel 
of current market price, he must make up for that dis- 
advantage by assuring himself that the assessor is not 
using some other artificial price as market value. 





38 Babcock, The Appraisal of Real Estate (1925) 33. 
39 180 Atl. 803, 804 (Maine, 1935). 
40110 W. Va. 437, 440, 158 S. E. 537 (1931). 


41 Great Northern Ry. v. Weeks, 297 U. S. 135, 150 (1936); People 
ex rel. Amalgamated Properties Inc. v. Sexton, 274 N. Y. 309, 8 N. E. 
(2d) 871 (1937); Central R. R. Co. of New Jersey v. Martin, 30 F. 
Supp. 41, 63 (1939); Baltimore & Ohio R. R. Co. v. United States, 
298 U. S. 349 (1936). See also Note (1940) 18 N. Y. U. L. Q. Rev. 102. 
But see Central R. Co. of New Jersey v. Martin, 115 F. (2d) 968 
(1940) a far from carefully worded repudiation of this doctrine, 
apparently based on a misinterpretation of Nashville v. Browning. 
Perhaps the fact that the injunction process was sought may par- 
tially explain the case. 
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If, as we have hypothesized, there is no true market, 
the assessor must shed a cloak of protection which he 
was permitted to don in the presence of a market. That 
cloak is a standard of measurement, a unit of value im- 
posed upon property, usually in urban areas. This 
standard was obtained by seeking the ratio of space to 
dollars in order to ascertain a multiple. For land, this 
standard unit is known as front foot valuation; *? for 
buildings, cubic foot valuation now seems to be forg- 
ing ahead of square foot valuation as the criterion.** 

But the flaw in this formula lies in the fact that the 
result is not mathematically pure unless valuation of 
the entity, before subdivision into units occurred, was 
proper.** To obtain the unit, division of the land area 
into the valuation dollar was necessary. Since front 
foot valuation is merely a short-cut method of stating 
market value, the tax protestant need not be intimi- 
dated by the assessor’s glib use of the term. Not only 
may the complainant question how the front foot 
valuation was obtained but also when, for the fluctua- 
tion of sites must be taken into account. Once satisfied, 
however, that no attack may be made on the accuracy 
of the unit of valuation on a known market or fluctua- 
tion index basis, the protestor must surrender, ac- 
knowledging that the front foot valuation is a mere 
unit of market value. If his lot is not of standard size, 
he still has recourse to the local body to make certain 
that his plot, of whatever depth or shape, has been 
evaluated according to laws or rules promulgated to 
take into account topography, size, contiguous areas, 
etc. Among these rules are the Hoffman-Neill, 
the Somers, the Jansen, the McMichael-Bingham, the 
Zangerle, the King, and Lindsey-Bernard rules, all 
aimed at equitably accounting for each foot of space 
—usually on a basis of one foot wide by one hundred 
feet deep or one foot wide by one hundred and fifty feet 
deep and making provision for variations therefrom; 
emphasizing the relative importance of front footage 
over footage in depth.*® 


IV. Substitutes for Market Value 


But we have stripped the assessor of these formulae 
in our supposititious, yet often occurring case, by 
negating the presence of a market. He cannot take 





42 Lutz, Public Finance (3d ed. 1936) 534-7; State v. Norsman, 168 
Wis. 442, 169 N. W. 429 (1916); Board of Education of Chicago v. 
Beck, 293 Ill. App. 630, 12 N. E. (2d) 904 (1938). 

For a time ‘‘foot-acre’’ computations were used as a basis for 
valuation in Pennsylvania's coal lands, but see repudiation in Lehigh 
& Wilkes-Barre Coal Co.’s Assess., 298 Pa. 294, 300, 148 Atl. 301 
(1929). Is it still invokable today with special qualifications? See 
State Line & Sullivan R. R.’s Taxation, 264 Pa. 489-491, 107 Atl. 
860-1 (1919). 

48 Prouty, Collins & Prouty, Appraisers’ and Assessors’ Manual 
(1930); Todd, ‘‘Valuation of Real Estate’’ (1934) 12 Tax Mag. 538; 
but cf. Zangerle, Principles of Real Estate Appraising (1924) p. 210; 
Boeckh, Manual of Appraisals (3d ed. 1937). 

44 Harleigh Realty Company’s case, 299 Pa. 385, 149 Atl. 653 (1930); 
Oglesby v. Chandler, 37 Ariz. 1, 288 Pac, 1034 (1930). 

451 Bonbright, Valuation of Property, 483, points out the lack of 
uniformity among assessors as to how front foot value table com- 
putation should be made. 















































































































































































































































































































































































































































































































































































730 TAX ES—The Tax Magazine 





this particular short cut. He must evolve valuation 
in some other way. Tax authorities have long recog- 
nized this situation and, also, recognized that the 
scraps of evidence obtainable from the sources dis- 
cussed above will not avail as a protection for their 
assessment. The assessor’s next step is to seek a sub- 
stitute for market value. Certain standards are given 
him as replacement. Precisionists may quarrel with 
the glossatorial accuracy of “substitute” or “replace- 
ment,” believing these standards to be merely guide- 
posts, indicia of an actual state of affairs which de- 
serves the name “market value” laid down by legis- 
lators. The distinction is academic and shall not be 
discussed here. At any rate, the assessor must go 
beyond mere purchase. He turns to factors deemed 
significant in real estate valuation. 


A. Capitalization Process 

An increasingly popular system of appraisal has 
been the capitalization method. In England, this 
means capitalization of rental; in the United States, 
capitalization of income.*® 

The capitalization of income may be either on a 
gross income basis or a net income basis; and it is the 
custom in some sections to use as a rough rule of 
thumb ten years’ gross annual income as value or 
twenty years’ net annual income as value, or the even 
rougher view that one month’s rent represents 1% of 
the capital value of the property.*7 Lest those who 
carefully and studiedly see to it that no taxable net 
profit is made and, ergo, believe that the value of the 
property must be nil, it must be pointed out that not 
only can a device of gross income be summoned or 
income be discounted as a system of valuation; but, 
also, that the emphasis is not so much on actual earn- 
ings as on the earning or income-producing capacity. 
Prospective earnings, if not too conjectural, are the 
guides.** Since one particular year’s earnings are 
hardly representative, average earnings over a period 
of years are scrutinized.*® This system calls into play 
very noticeably the problem of whether the property 
as employed is enjoying its most feasible use. 





4 Todd, ‘‘Valuation of Real Estate’’ (1934) 12 Tax Mag. at 570 
gives a succinct word picture of the British system. See also 
Matthews, “‘The Valuation of Property in the Early Common Law’’ 
(1921) 35 Harv, L. Rev. 15, 28. 

Cf. People ex rel. Luce v. Lewis, 257 App. Div. 724, 15 N. Y. S. 
(2d) 180 (1939); McMichael, Appraising Manual (1937) ec. IX. 

47 10% capitalization of gross income considered in Somers v,. City 
of Meriden, 119 Conn. 5, 174 Atl. 184, 95 A. L. R. 442 (1934). 1% 
capitalization of monthly rental referred to in Jones, ‘‘The Effect of 
Taxes upon Property Value in New England’’ (1940) 18 Tax Mag. 25. 
See also Zangerle, op. cit., supra, Note 30. For general discussion 
of capitalization, valuable contributions may be found in McMichael, 
Appraising Manual (1939) c. IX; Bonbright, op. cit. supra, Note 2 
at 221. 

48 Somers v. City of Meriden, 119 Conn. 5, 174 Atl. 184, 95 A. L. R. 
434 (1934); Talbott v. City of Des Moines, 218 Iowa 1397, 257 N. W. 
393 (1935); People ex rel, Luce et ux v. Lewis, 257 App. Div. 724, 15 
N. Y. S. (2d) 180 (1939). 

*” Somers v. City of Meriden, 119 Conn. 5, 174 Atl. 184, 95 A. L. R. 
434 (1934); People ex rel. Jamaica Water Supply Co. v. State Board 
of Tax Comrs., 128 N. Y. App. Div. 13, 112 N. Y. Supp. 392 (1908). 


/ 





December, 1941 





SSUMING we have the most profitable feasible 
use of the property, average earnings and income- 
producing capacity well under survey, we meet the ques- 
tion of the rate of interest to be used as a basis for the 
capitalization of the property. Of course, if one is 
willing to ascribe to the unreliable rules of thum), 
calling for ten years’ gross income or twenty years’ 
net income or one month of rent as 1% of valuation, 
then such matters as interest rates need not trouble 
us. Unfortunately, these short cuts are too arbitrary 
to be of any considerable use. What then shall be the 
rate of our capitalization? It is and has been cus- 
tomary to capitalize at the rate of 6%; °° 1. e., to take 
the net income and multiply it by 16%, or, conversely, 
divide the net income by the rate of interest. Thus, 
if the net income is $10,000, the property valuation 
would be $166,666.66. This customary 6% capitaliza- 
tion has been subjected to some caustic criticism and 
properly so. As a leading case in this field expresses 
it, the rate used should be that necessary to attract 
the capital of a prudent man to the investment.*! In 
these days of falling interest rates, 4 or 5% is alluring 
enough in many cases. The particular property, the 
particular locality, the particular financial condition of 
the community and the country, must be gauged when 
choosing a rate. One form of the formula for capitali- 
zation has been herein stated. There are others.*” 
The capitalization system may not be employed in 
the United States, unless the property is a business 
property. Business properties, of course, include 
those rented as residences, and are not to be construed 
as residential property in the literal sense that they 
are living quarters and not trade quarters. In Eng- 
land, on the other hand, the capitalization of rental 
value is not only brought into play on business prop- 
erties but, also, on purely residential properties, in 
voking a hypothetical landlord and tenant relationship. 
Economic depressions and revenue despondencies 
are not the only reasons for an absence of market 
value. Among other reasons may be the fact that 
land may be held in a feudal way, passing on from 
father to son, from generation to generation. Such 
a system naturally makes the term “market value” a 
mockery and some other basis of assessment must 
supplant it. The quarrel one has with the English 
system is adhering to a capitalization of the rental 
value theory to be garnered from the occupation and 
use of the property, is that, where the land is held as 





5° McMichael, op. cit. supra Note 29, c. IX. For example, Mary- 
land has unwisely committed itself to 6% as a capitalization rate 
for redemption of ground rents, where possible, in disregard of the 
fact that a higher or lower rate of interest might be more equitable 
under varied circumstances. 


51 Somers v. City of Meriden, 119 Conn. 5, 174 Atl. 184, 95 A. L. R. 
434 (1934). Compare Zangerle, Principles of Real Estate Appraising 
(1924) 26. Note the 4 or 5% approval in Grand Trunk Western 
R. Co. v, Brown, 32 F. Supp. 784 (1940) and In re New York, 8S. & 
W. R. Co., 36 F. Supp. 158 (D. C. N. J.) (1940). 

52 Todd, ‘‘Taxation of Real Estate,’’ 12 Tax Mag. 533, 570-1. 
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a residential property, the valuation must be highly 
speculative and imaginary, based as it is upon net 
annual rental value, i. e., the gross rent less expenses. 
To ask, as an English assessor must ask, “What would 
a prudent hypothetical tenant give for rent for this 
property” is to seek the articulation of a scheme of 
thought, which, a priori, does not recommend itself 
to American appraisers and can hardly justify the 
lavish praises often given the English system. 

There is a split of authority among observers as to 
whether England follows the most profitable feasible 
use rule practiced in the United States.** Those au- 
thorities, who feel that they do not, point out that the 
tax in England is placed on the occupier of the land, 
not the owner of the land; and any use which the 
occupier is not making of the land is of no present 
concern to the occupier. 


Admirers of the English idea of the capitalization 
of rental value and our own protagonists of the capital- 
ization of income as value give attention to some 
manner of writing off the building in one of the fash- 
ions now undertaken by accountants.** The familiar 
straight-line depreciation method is the most com- 
monly used. An uncomfortable situation arises in con- 
nection with this depreciation matter. If net income 
is to be the base, and prima facie, it far surpasses 
in accuracy gross income, then one of the necessary 
deductions from gross income to find net income is 
depreciation and obsolescence. But, what is to be 
the basis for depreciation or obsolescence? It can be 
naught but some percentage of capital value. In other 
words, capitalization of income is advanced as an in- 
strument to obtain the finished product of capital 
value; and, yet, in the fashioning of that instrument, 
the finished product must be used.®® This is putting 
the cart before the horse with a vengeance. The im- 
pairment of capital value, necessitating the statement 
of some sum as capital value, is also a necessary deduc- 
tion from gross income to arrive at net income. At 
least once, therefore, in the use of the capitalization of 
income formula, we must assume the answer to our 
question before we have arrived at the arithmetical 
end of the formula. 


B. Cost Process 


Another substitutional approach with which those 
in charge of appraisal come to grips is that of cost. 





53 Contrast Todd, ibid, ‘‘taking into consideration its profit mak- 
ing capacities’ (italics mine) with Bonbright, supra, Note 37 at 
1428-9 in which he cites various English authorities repudiating 
capacity. Since London does tax the owner, however, would ca- 
pacity be considered ? 


5 In Regulations 103, Income Tax, the Treasury Dept. indicates 
its approval of any sound method, and decisions indicate the ac- 
ceptability of the reducing balance method, the visual basis, the 
job basis, etc. See Saliers, Depreciation Principles and Applications 
(1939). 


5 Lutz, op. cit. supra, Note 29 at 523. 
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Two main types of costs are (1) original or historical 
cost, less allowance for depreciation and obsolescence,”® 
and (2) reproduction cost, less allowance for deprecia- 
tion and obsolescence.** Of the two, reproduction 
cost, looking toward the cost of building the property 
in the same location under present prices, is by far 
the weightier factor. Original cost was once decried 
so much in valuation disquisitions that judicial ex- 
pressions were heard, saying that original cost had 
no evidential worth whatsoever and might even be a 
fatal error where considered in assessments. The 
courts have bounced back somewhat from this extreme 
view and, now, original cost or, better still, prudent 
investment cost is admitted as a factor in valuation, 
although it does not always enjoy a great measure of 
potency. Naturally, if the building has only recently 
been completed, original cost amounts to reproduction 
cost. Reproduction cost itself requires a survey every 
bit as gruelling as the land cadastre. Building mate- 
rials, wage and hour conditions in labor, lighting 
equipment, and many other factors must be taken into 
account. Depreciation is a comparatively easy prob- 
lem when set up against special obsolescence. A mod- 
ern office building, for example, entails such utiliza- 
tion of space that old office buildings with their high- 
ceilinged room space offer little chance for concrete 
relative analysis. 


Reproduction cost is ordinarily maximum cost and, 
on more than one occasion, reproduction cost has been 
repudiated where it is shown that the property under 
discussion is unprofitably operated.** Ifthe maximum 
value is reproduction cost, the minimum value is scrap 
value. There have been cases when the assessor may 
be forced to deal with intangibles, such as senti- 
mental, prestige, or unique value.*® 





56 Smyth v. Ames, 169 U. S. 466 (1898) forerunner of many public 
utility decisions. This and kindred decisions discussed in Smith, 
‘Valuation of Property—A Constitutional Rate Base’’ (1939) 6 U. of 
Chi. L. Rev. 170. See review of such decisions in Note (1938) 51 
Harv. L, Rev. 887, pointing out that the dispute in the utility field 
is between reproduction cost and prudent investment cost, the latter 
being defined as historical cost, less injudicious investments of that 
original cost. See also Martin, ‘‘Tax Valuation of Public Utility 
Property’’ (1941) 19 Taxes 7. 


5i Underwood Typewriter Co. v. City of Hartford, 99 Conn. 329, 
122 Atl. 91 (1923); Eminence Distillery Co. v. Henry County Board 
of Supervisors, 178 Ky. 811, 200 S. W. 347 (1918). St. Louis Electric 
Bridge Co. v. Koeln, 315 Mo. 424, 287 S. W. 427 (1926) seems to go 
too far, as does McCardle v. Indianapolis Water Co., 272 U. S. 400 
(1926); Note (1927) 27 Col. L. Rev. 721. 


58 People ex rel. Colgate Inn, Inc. v. Assessors of Town of Hamil- 
ton, 132 Misc. 506, 230 N. Y. Supp. 134 (1928); People ex rel. City 
of New York v. Barker, 17 N. Y. S. (2d) 305 (1940); People ex rel. 
N. Y. C. R. R. v. Thompson, 156 Misc, 536, 282 N.: Y. Supp. 269 
(1935). 1 Bonbright, op. cit. supra, Note 27 at 157. 

Scrap value seems to be the judicial command in People ex rel. 
Boston H. T. &€ W. R. R. v. Wilder, 3 N. Y. St. Rep. 159 (1886) where 
railroad was sadly unprofitable. Compare Central R. Co. of New 
Jersey v. Martin, 30 F. Supp. 41 (1939). See salvage value discus- 
sion in Note (1940) 26 Iowa L. Rev. 156. 


59 For treatment of unique value questions, compare People ex rel. 
New York Stock Exchange Co. v. Cantor, 221 App. Div. 193, 223 N. Y. 
Supp. 64 (1927) aff’d 248 N. Y. 533, 162 N. E, 514 (1928) with State 
v. Petrick, 172 Wis. 82, 178 N. W. 251 (1920). 

Desire for prestige built the Colgate Inn—admittedly unprofitable. 
Court refused to assess it at reproduction cost because of this un- 
profitableness. People ex rel. Colgate Inn. v. Assessors of Town of 
Hamilton, 132 Misc. 506, 230 N. Y. Supp. 134 (1928). 
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C. Comparison Process 


An analysis by comparison may be used often, call- 
ing for a duplication of a property substantially simi- 
lar to the property under question. This replica must 
have its figures available to the appraiser for compari- 
son. Where the comparison is of residential property, 
it is possible to use as a mean of parallelism, building 
cost; but this will not throw any light on the valua- 
tion of the land. It is impossible, of course, to use 
a capitalization formula with any degree of accuracy 
where the property is truly residential. 

The comparison process goes, therefore, to the com- 
parison of sales and market values of similar sites of 
land and buildings. For the comparison process to 
work, other sales and recent transfer sales, at that, 
are of the essence. Liquidation sales, distress sales, 
and quick realization sales, must not be given great 
weight. The efficacy of the comparison process is 
highly dubious unless the plat map establishes an un- 
engaging monotony of location and imitative construc- 
tion. However, the process does have some use as a 
check method. 


Assuming that the property undergoing assessment 
is real estate in trade, business, or manufacture, or 
even a rental residence, comparison processes are still 
not easy toobtain. The attempt to find a similar build- 
ing and a similar site with a similar sort of income- 
producing capacity is a search which may, at times, 
be successful; but, at many other times, be entirely 
fruitless, with all of the pains but none of the allures 
of a search for pirate gold. 


D. Combination of Tests 


In almost all states, assessors are told to consider 
not only the sales which look to the market value but, 
also, “all other elements throwing any light upon a 
proper basis for assessment.” ** In some districts, this 
clause is nothing more or less than a device which will 
enable the assessor to excuse any valuation. A few 


819 (1930); Central Realty Co. v. Board of Equalization and Review, 
110 W. Va. 437, 158 S. E. 537 (1931); Matter of Board of Water Sup- 
ply of City of New York v. Empt., 277 N. Y. 452, 458, 14 N. E. (2d) 
789, 792 (1938). 

Cf. Wisconsin's view in State v. Petrick, 172 Wis. 82, 178 N. W, 251 
(1920); State v. Wether, 177 Wis. 445, 188 N. W. 598 (1922). Is this 
Wisconsin law today? Compare 1 Bonbright, Valuation (1937) 472 
with Note (1937) 12 Wis. L. Rev. 540; Nerlove, ‘‘Valuation of Prop- 
erty’’ (1939) 6 U. of Chi. L. Rev. 157. For use of the comparative 
sales method, see Hamburg, Valuation of Real Property for Taxa- 
tion (1939) 17 Tax Mag. 139, 187-8. 

People ex rel. Herzog v, Miller, 170 Misc. 1063, 11 N. Y. S. (2d) 
572 aff'd 258 App. Div. 724, 15 N. Y. S. (2d) 141 (1939). 

See comparison process discussion in Babcock, The Appraisal of 
Real Estate, (1925) 33. 

61 State Tax Commission of Maryland, Instructions to Tax Au- 
thorities (1939) p. 8, 10; Faught, supra, Note 6 at 239, citing among 
other cases Hudson Coal Co.’s Appeal, 327 Pa. 247, 193 Atl. 8 (1937). 
Heiman v. Bishop, 272 N. Y. S. 83, 86, 4 N. E. (2d) 944, 945 (1936). 
Note (1940) 18 N. Y. U. L. Q. Rev. 102 at 105; See Call v. Board of 
Review of Sioux City, 227 Iowa 1116, 290 N. W. 109 (1940) reviewed 
in Note (1940) 26 Iowa L. Rev. 156. See State v. Jemez Land Co., 
30 N. M. 24, 226 Pac. 890 (1924). 
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states have adopted so-called “scientific tests.” The 
term “scientific test” is eyed askance by those who 
have heard it applied to front foot values and witnessed 
its repudiation by the courts where no such standard 
unit of measurement of market value could justifiably 
exist.°? The term, however, as used here, relates to 
an admonishment by courts of assessors to use not 
one process of valuation but any and all helpful proc- 
esses of valuation, giving special importance to those 
which most neatly fit into the situation of this prop- 
erty * and using other systems to check the result. 
Confusion between the application of the appellation 
for front foot value and the “combination of tests” 
scheme has caused many to repulse the phrase “scien- 
tific tests” entirely, boasting of an adherence to what 
they pridefully deem hard-headed practicality. 

In the absence of such confusion, all must recognize 
that where many tests are used with the proper elas- 
ticity for the particular property, then, it would seem 
that the range of possible error has been narrowed and 
a true check has been made. At least the almost fan- 
tastic diversity of valuation imposed on occasion by 
some hard-headed practitioners probably will not re- 
sult.** If sales, whether recent or not recent; cost, 
whether reproduction or original; capitalization, 
whether of gross income, net income, multiple of rent, 
or annuity for life; comparison, whether residential 
or business; should all be taken into consideration, 
then the assessor’s individual idiosyncrasies have been 
minimized and a careful study has been assured. 

In many states, the assessor is required to list sep- 
arately the value of the land and the value of the build- 
ings on the land in the statement of assessment. 
While this categorization is healthy for some pur- 
poses, it is the experience of many appraising bodies 
that land and building together, by the very fact of 
their juxtaposition, increase in value. Thus, on any 
basis, a piece of land may be worth $50,000, a building 
$100,000 ; but, if that building is on that land, the total 
value is $175,000, an increment of $25,000 gained by 
the attachment. If forced to list values separately, 





® Harleigh Realty Co.’s case, 329 Pa. 321, 198 Atl. 49 (1938). Wit- 
ness also the repudiation of scientific formula in West v. Chesapeake 
é& Potomac Tel. Co., 295 U. S. 662 (1935). 

83 Somers v. City of Meriden, 119 Conn. 5, 174 Atl. 184, 95 A. L. R. 
434 (1934); Jones, ‘‘Valuation of Real Property—Loan and Tax Pur- 
poses’’ (1941) 19 Taxes 33. 

Courts are quick to denounce over-emphasis on some aspect of 
valuation not particularly grooved for this property. E. g., People 
ex rel. Borden Co. v. Miller, 257 App. Div. 160, 12 N. Y. S. (2d) 11 
(1939)—(too much emphasis on reproduction cost); People ex rel. 
Luce v. Lewis, 257 App. Div. 724, 15 N. Y. (2d) 180 (1939)—(too 
little emphasis on earning capacity); Commonwealth v. Clay & Co., 
215 Ky. 125, 284 S. W. 428 (1926)—(too much emphasis on net in- 
come); City of Detroit v. Detroit € Canada Tunnel Co., 92 F. (2d) 
833 (1937) profitable use idea must not be carried too far. See 
Note (1940) 26 Iowa L. Rev. 156. 


6 Soniat v. Board of State Affairs, 146 La. 450, 458, 83 So. 760 
(1920); Boeckling v. Schwer, 112 Ohio St. 40, 170 N. E. 648 (1930); 
City of Roanoke v. Gibson, 116 Va. 342, 344-348, 170 S. E. 723 (1933). 


Aldrich v. Harding, 340 Ill. 354, 172 N. E. 772 (1930) would seem to 
outstrip them all. 
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the increment, undoubtedly, will be reflected in land, 
building, or both. This statement of separation of 
total sum between land and building may be accom- 
plished in several fashions. Ordinarily, the method 
is to find the total value by one of the systems or 
combination of systems referred to above, and deduct 
therefrom the building value obtained by one of the 
methods referred to above. This is done because land 
would seem to have no maximum value and, thus, is 
better calculated as a residue; whereas, the maximum 
measure of buildings is reproduction cost, although 
other systems may come into play.® Appraisers’ and 
assessors’ manuals almost always contain provisions 
for such items as corner lots with the consequent cor- 
ner allowance, contiguous assessments, plottage 
allowance, alleys, the assessment of part of a larger 
property, and other factors which may enter into 
assessment difficulties. 


V. Conclusion 


The individual ability of the assessor or appraiser 
must inevitably be drawn into any discussion of this 
nature. As previously pointed out, it is obvious that 
trained skilled observers do not exist in every com- 
munity and where they do exist, the pay offered by 
the taxing authorities may not serve to attract men, 
expert and astute, possessing as one writer phrases 
it—research capacity, analytical ability, brokerage ex- 
perience, discretion, judgment and _ reputation.” 
Needless to say, men thus described usually work on 
a fee basis for real estate or appraisal companies 01 
in some other lucrative capacity. 

Even granting we have such a paragon working for 
the tax body; and, moreover, have divorced assessors 
from politics, shall we then be assured of equitable 
assessments? Hardly. The enormous volume of 
valuation work necessarily prescribes that generalized 
regulations must govern. If general rules and atten- 
tions are granted, individual injustices are inevitable, 
for each piece of land is a law unto itself. The alterna- 
tive to general rules—individual surveys following a 
cadastre—is prohibitively expensive. The story of 
assessment litigation is the story of a ceaseless effort 





% Zangerle, op. cit. supra, Note 30 at 108. 

The discussion of the separation requirement in listing assessment 
in Tremont & Suffolk Mills v. Lowell, 163 Mass. 283, 39 N. E. 1028 
(1895) indicates, by its ingenuousness, confusion between this state- 
ment of separation with the process of obtaining values. Cf. Griffith 
v. City of Newark, 125 N. J. L. 57, 13 A. (2d) 57 (1940) and Susque- 
hanna Collieries Co.’s Appeal, 335 Pa. 337, 6 A. (2d) 831 (1939) and 
Pittsburgh Terminal Co.’s Appeals, 83 Pa. Sup. 535, 537 (1924). 

6 To be found in the writings of such authorities on valuation as 
Babcock, Bernard, Brown, Cowles & Leenhouts, Heydecker, King, 
McMichael, Powell, Somers, and Zangerle as well as State Instruc- 
tions to Assessors. 

Assessment of contiguous tracts: Susquehanna Collieries Co.’s Ap- 
peal, 335 Pa. 337, 6 A. (2d) 831 (1939). 

Plottage: People ex rel. Frederick Loeser & Co. v. Goldfogle, 249 
N. Y. 284, 164 N. E. 100 (1928). 

Partially exempt property: State v. Abbott, 42 N. J. L. 111 (1880); 
Rohrbaugh v. Douglas County, 76 Neb. 679, 107 N. W. 1000 (1906). 

& Babcock, The Appraisal of Real Estate (1925) p. 15; Note (1940) 
18 N. Y. U. L. Q. 102 at 113. 
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to achieve a happy medium between inexpensive 
assessment and just valuation. The machine to pro- 
duce facts and figures economically with a reasonable 
certitude free of unconscionable results has not yet 
been manufactured. Given good assessors and a good 
assessing scheme, we must yet contend with a per- 
plexed legislature, which, unable to find other satis- 
factory revenue sources, continues to over-tax realty. 


In some sections, a bit of legal chicanery has been 
evolved which has been characterized as fiendishly 
ingenious. If the tax protester questions the assess- 
ment, he is required to give an option of purchase to 
an agency, either private or public, which option may 
be exercised at the assessment figure laid down by the 
assessment body.® If the option is not exercised, 
assessments may be lowered. It needs no stretch of 
the imagination to realize how this might cool off 
heated expostulations as to over-assessments and cur- 
tail considerably tax protest. This is too stringent a 
solution to suit the vast majority and it is unlikely 
that it will find popular favor; although a condoning 
chuckle or two may be heard from Olympian heights, 
as yet unperturbed by the fitting of the shoe on the 
Olympian foot. 


The appraisal of real estate for taxation purposes 
offers a dubiously enlightening contrast of the ap- 
praisal of real estate for other purposes. If an 
appraisal is made for a sale or purchase, or for a change 
in structure such as a reorganization, merger, con- 
solidation, or for purposes of bond issues, collateral, 
rental value calculation, and a myriad of other matters, 
appraisal will be undertaken with painstaking detail. 
Undoubtedly, the careful process will use system after 
system and check one against the other to gain the 
result.*° Another assured result will be a substantial 
bill from the appraiser, whether it is taken in the form 
of a fee, commission or other device. Comparative 
care has comparative expense as a concomitant. De 
the comparative results justify the expense? This is 
the question which must be answered by the taxpayer. 

If it is felt that we should aim for a fairly good 
assessment at a fairly cheap price, then, it is necessary 
for the taxpayer to know more of the valuation of real 
estate for tax purposes and to be constantly diligent 
in his fight against that which he considers an inequi- 
table assessment by presenting a clean-cut case to the 
administrative tribunal and preserving some question 
of law from that tribunal so that he shall not be pre- 
cluded from the zenith of appellate review. 





6 Scheftel, Taxation of Land Values (1916) 77; Howe, Confessions 
of a Reformer (1925) 228; Zangerle, op. cit. supra, Note 30, at 189. 

6° Three main appraising devices have been discussed. The rami- 
fications and modifications of these make for many equations in 
combination. Particular application is sought for type of property. 
Cf. People ex rel. McDonough v. Cesar, 349 Ill. 372, 182 N. E. 448 
(1932) indicating such careful hearings of valuation are highly im- 
practical for tax purposes. 


































































































































































































































































































































































































































































































































































































































By LEWIS 







Rhode Island 
Special Tax Commissions 

In 1872 a “Board of State Valuation” was created 
consisting of one member from each county elected 
by the general assembly, which was to ascertain be- 
fore January 1, 1873, the actual fair cash valuation of 
all the ratable property of every town in the state and 
to report this to the General Treasurer before January 
1, 1873.1 (Acts and Resolves, Jan. 1872, Ch. 963, p. 119.) 
January 1873 Acts and Resolves, Ch. 295, p. 150, con- 
tinued the Board of State Valuation for another year 
providing for a full report by the Treasurer on or be- 
fore January 1, 1874. 

Report: 

Report to Gen. Assembly, January Session 1874, 88 p. 

In 1874 a joint select committee was referred to 
by May, 1874 Acts and Resolves Res. No. 19, p. 107, 
in the amendment of Ch. 38 of the Gen. Statutes “of 
property liable to and exempt from taxation.” This 
committee was directed to report to the January, 1875 
Session. 


Report: 

Report to Gen. Assembly, January Session 1875, Providence, 
1875, 18 p. 

Tn 1889 a joint special committee was created for 
the purpose of examining the present methods of 
valuation of the several cities and towns of the state 
upon which the state tax is based and all matters 
concerning the revenue of the state. It was directed 
to report to the next general assembly. (1889, Janu- 
ary Acts and Resolves, Res. No. 38, p. 384.) May 1889, 
Res. No. 11, p. 101, continued this committee.” 

In 1890 the special joint committee appointed at the 
January, 1889 Session of the Assembly together with 
Ambrose Feeley and Amos Arnold were constituted a 
Board of State Valuation. It was directed to prepare a 
revaluation of all ratable property of the cities and 
towns of the state and report the same to the General 
Assembly before February 1, 1891. This Board was 
directed to inquire into the other sources of revenue 





* Series continued from the October issue. 

** Assistant Professor of Law and Librarian, Cornell Law School. 
Ithaca, N. Y. 

1*Can find no record of such report.’’—Letter from the Rhode 
Island State Library, October 31, 1941. 


?Committee ‘‘did not report to 1890 Session.’’ Letter from the 
Rhode Island State Library, October 31, 1941. 
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for the state and to report its findings to the January, 


1891 Session of the Assembly. (January, 1890, Ch. 
856, p. 232.) January, 1891 Acts and Resolves, Res. 
No. 51, p. 351, extended the time for the report of 
the above Board until the May session, 1891. May, 
1891 Acts and Resolves, Res. No. 50, p. 175, extended 
time for reporting to January Session, 1892. 

Report: 

Report to January, 1892 Session of General Assembly, 36 p. 

In 1894 a committee of two from the Senate and 
three from the House was created to whom was 
referred the whole subject of property liable to and 
exempt from taxation. This committee was ordered 
to report to the next general session of the legislature. 
(May, 1894 Acts and Resolves, Res. No. 27, p. 78.) 
January, 1895 Acts and Resolves, Res. No. 136, p. 349, 
continued this committee and directed it to report to 
the January 1896 session of the General Assembly. 
Report: 

Report to Jan. 1896 Session of General Assembly, 28 p. 

In 1896 a joint special commission was created to 
report on the probable extraordinary expenditures of 
the state in the next five years for public works. It 
was directed to report a plan for the increase of the 
revenues for the state and should provide for such 
expenditures and to report to the next January Ses- 
sion of the General Assembly. (January, 1896 Acts 
and Resolves, Res. No. 9, p. 204.) 

Report: 

Report to Sept. 1896 Session of Legislature, 8 p. 

In 1901 a joint committee was created to report to 
the present session of the General Assembly as to 
what changes, if any, should be made in the laws re- 
lating to the assessment, levy, and collection of taxes.° 
(January, 1901 Acts and Resolves, Res. No. 38, p. 282.) 

In 1909 a joint special committee was created to 
consider the tax laws of the state and to recommend 
such changes in the law as the committee deemed ad- 
visable and to report to the General Assembly not 
later than February 1, 1910. (January, 1909 Acts and 
Resolves, Res. No. 3, p. 478.) 

Report: 


Report to General Assembly, January Session, 1910, Provi- 
dence, 1910, iii+183 p. 





3“*No trace of report.’’ Letter from the Rhode Island State 


Library, October 22, 1941. 





a) 


December, 1941 


January, 1910 Acts and Resolves, Res. No. 7, p. 307, 
vranted an extension of time to this committee in 
which to make its report extending such time to 
March 1, 1910. This committee was again continued 
by August, 1910 Acts and Resolves, Res. No. 1, p. 125, 
and directed it to make a report of its proceedings to 
the January, 1911 Session. A second report was made 
to the General Assembly, January Session, 1911, 
Providence, 1911, 95 p. 

Report: 

Special Report to Governor, Aug. 16, 1911, Providence, 1911, 
103+ 39 p. 

In 1928 the State Board of Public Roads and State 
Commissioner of Finance were directed to investigate 
the various systems in the several states in obtaining 
revenue for highway construction and repair, and 
particularly as to fees charged for registration of 
motor vehicles and taxes on motor fuels. They were 
directed to report to the General Assembly not later 
than Feb. 1, 1929. (January, 1928, Acts and Resolves, 
Res. No. 49, p. 570.) 

Report: 


Report to Jan. 1929 General Assembly. 
p., mss. 


Not printed. 7 


In 1928 the State Commissioner of Finance was 
directed to investigate the subject of old-age pensions 
and to report thereon to the General Assembly before 
January 15, 1929.4 (January, 1928 Acts and Resolves, 
Res. No. 60, p. 578.) 

In 1931 the Governor was directed to appoint a 
commission of three to draft and report a revision and 
amendment of Chapter 62 of the General Laws en- 
titled “Of the collection of taxes” and to report to 
the General Assembly on or before February 15, 1932. 
(January, 1931 Acts and Resolves, Ch. 1785, p. 264.) 
Report: 

Report to the January, 1932 Session of General Assembly. 
Not printed. 20 p., mss. 

In 1936 the State Director of Taxation and Regula- 
tion was directed to investigate the tax assessments 
levied against the Providence Journal Co. by the 
cities and towns of Rhode Island, and to report to 
the House on or before April 15, 1936. (January, 1936 
Acts and Resolves, Res. No. 23, p. 640.) 

Report: 


Report to House of Representatives, April 24, 1936. n.p.n.d. 
14 p. + 3 plats + 1 table. 


In 1937 the Governor was directed to appoint a 
commission to investigate the laws of Rhode Island 
relating to taxation. The commission was ordered to 
report to the Governor not later than November 1, 
1937, giving the results of its investigation with 


recommendations for changes in the tax laws. (Janu- 
ary, 1937 Acts and Resolves, Res. No. 23, p. 431.) 


*‘‘No trace of report.’’ 


Letter from the Rhode Island State 
Library, October 22, 1941, 
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Report: 


Report to Governor. Dec. 2, 1937. n.p. n.d. 30 p. 


Board of Tax Commissioners 


In 1912 a Board of Tax Commissioners was created 
consisting of three members appointed by the Gov- 
ernor. It was given the general charge of assessment 
of taxes payable directly to the general treasurer and 
such other taxes as it is from time to time required to 
assess. It was directed to visit and assist local as- 
sessors and to report to the Governor on or before 
January 15 of each year setting forth the amount of 
tax assessed in corporations, companies, and indi- 
viduals, together with the amount of taxable property 
and property exempt from taxation in each city and 
town and any recommendations for the better assess- 
ment and collection of taxes which the Board deemed 
necessary. (Acts and Resolves, January, 1912, Ch. 769, 


p. 1.) 


Annual Reports of Board of Tax Commissioners 


Period Place & Date No. of 
Year Covered of Pub. Report 
1912 Year Providence, '13 
1913 oe i "14 
1914 vis rr "35 
1915 " aie "16 
1916 si sis "ae 
1917 ee ss "18 
1918 4 = "19 


Paging 
131p.+X 

52 p. 

69 p. 

106 p. 

49 p. 

64 p. + Chart 
53 Dp. 

At the special request of the Governor, on Septem- 


ber 29, 1915, the Board of Tax Commissioners was 
asked to study and report on new sources of revenue. 
The Board reported on January 1, 1916. 
Report: 
Special Report to Governor, Jan. 1, 1916, Providence, 1916, 68 p. 
The January, 1919 Acts and Resolves, Ch. 1719, p. 8, 
provided that the report of the Board of Tax Com- 
missioner should be made biennially in the odd num- 
bered years on or before Feb. 1 in such years. If 
the Governor requested or the Board deemed it ad- 
visable, the Board may report at other times on 
matters relating to taxation. 


Biennial Reports of Board of Tax Commissioners 


Period Place & Date No. of 
Covered of Pub. Report 
1919-’20 Biennium Providence, ’21 8 
1921-’22 se = 23 9 
1923-"24 = s 25 10 
1925-26 ee a 27 11 
1927-’28 nd -— 28 12 
1929-’30 3s i "31 13 
1931-'32 = = *33 14 
1933-'34 = i "35 15 
1935-"36 a o n.d. 

1937-’38 ai mn 39 


Year Paging 


_ 
MWMowovuonwnn 
mMoeaornrN + 


_ 


Commissioners of Finance 


In 1926 the office of State Commissioner of Finance 
was created, the Commissioner to be appointed by the 
Governor. He was directed to supervise the accounts 
of all state departments and agencies and to estab- 
lish a uniform system of accounting for all depart- 
ments and agencies. He was directed to compile 
annually a consolidated report based on the reports 
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of the different departments to the Commissioner, and 
this report was to contain the advisable annual ex- 
penditures for each department and the comment on 
the financial affairs and conduct of each department 
as the Commissioner deemed necessary. The Com- 
missioner was directed to prepare the annual state 
appropriation bill and to transmit annually to the 
Governor a copy of the appropriation bill and a copy 
of each annual report filed with him by the different 
departments and agencies. The Commissioner was 
directed to prepare and publish annually on or before 
February 1 an abstract of the consolidated report 
made to him and such other report as he might re- 
quire. (Acts and Resolves, 1926, Ch. 780, p. 78.) 


Annual Reports (Abstract) of the State Commissioner 
of Finance 


Year Period Covered Place & Date No. of 
of Pub. Report Paging 
Fiscal yr. end. Nov. 30, °26 Providence, R. I., 1927 75 p. 
je sig " i ae Howard, R. I., 1928 97 p. 
aii si ab =~ Howard, R. I., 1929 101 p. 
” % " =. Howard, R. I., n.d. 101 p. 
. June 30, '30 Howard, R. I., n.d. 118 p. 
" = ~ "a Howard, R. I., n.d. 107 p. 
, *32 Howard, R. I., n.d. 100 p. 
" "33 Providence, R. I., n.d. 106 p. 
“ *34 Providence, R. I., n.d. 106 p. 


State Budget Director and Comptroller 


In 1935 the act which had created the State Com- 
missioner of Finahce was repealed and this office was 
replaced with the State Budget Director and Comp- 
troller to whom were transferred all the powers and 
duties of the State Commissioner of Finance and 
State Comptroller. (January, 1935 Acts and Resolves, 
Ch. 2187, p. 2.) Ch. 2188 of the same laws placed this 
office in the Executive Department. May, 1935 Acts 
and Resolves, Ch. 2250, p. 76 expanded this office. 

The State Budget Director and Comptroller an- 
nually submits to the Governor a State Budget for 
the forthcoming fiscal year which is submitted by the 
Governor to the General Assembly. Annual State 
Budgets thus submitted have been as follows. 


Annual State Budget Reports 
Place & Date No. of Paging 


Year Period Covered of Pub. Report 
For fiscal yr. end. June 30, '35 n.p. n.d, 127 p. 
iz el ee ne er ae n.p. n.d. 76 p. 
37 n.p. n.d. 87 p. 
05s - oe ee n.p. n.d. 107 p. 
, ss si = aed n.p. n.d. 112 p. 
“ “  °40 n.p. n.d. 108 p. 
~ San n.p. n.d. 92 p. 


Department of Taxation and Regulation 


In 1935 all the powers and duties vested in the sev- 
eral boards, bureaus, commissions, and agencies relat- 
ing to taxation were vested in the following depart- 
ments divided into divisions as hereinafter specified 
(January, 1935 Acts and Resolves, Ch. 2188, p. 16): 





December, 1941 





Department of Taxation and Regulation 
Director of Taxation 

Division of corporations 

Division of public utilities 

Division of banking and insurance 

Division of intoxicating beverages and taxation 

Division of motor vehicles and taxation 

Division of horse racing and taxation 

Division of inheritance and other taxes 

Division of accountancy 


The May, 1935 Acts and Resolves, Ch. 2250, ex- 
panded the Jan. 1935 Act by prescribing duties of 
the different divisions. Sec. 148 provided that the 
terms and services of the members of the Board of 
Tax Commissioners should cease on March 1, 1935. 


Ne et el ade al ai 


1. Division of Corporations 
No report made. 
This Division was superseded in 1936 (Ch. 2336) by, 
the Division of State Taxation. 
2. Division of Public Utilities 
(Report a continuation of series made by former Public 
Utilities Commission) 

Report for year ending Dec. 31, 1935, Providence, 1936, 
24th Annual 256 p. + xix. 

Report for year ending Dec. 31, 1936, Providence, 1937, 
25th Annual 317 p. + xx. 

Report for year ending Dec. 31, 1937, Providence, 1938, 
26th Annual 300 p. + xviii. 

Report for year ending Dec. 31, 1938, n.p. n.d., 27th Annual 
325 p. + xviii. 

3. Division of Banking and Insurance 
Division of Banking 
(Report a continuation of series made by former Bank 
Commissioner) 

Report showing the condition of State Banks, Savings 
Banks, Trust Companies, Loan and Investment Companies as 
of June 29, 1935. 

Building-Loan Associations and Credit Unions as of De- 
cember 31, 1934, n.p. n.d., 28th Annual, vi + 182 p. 

Report showing the condition of State Banks, Savings 
Banks, Trust Companies, Loan and Investment Companies as 
of June 30, 1936. 

Building-Loan Associations and Credit Unions as of De- 
cember 31, 1935, n.p. n.d., 29th Annual, 183 p. 

Report showing the condition of State Banks, Savings 
Banks, Trust Companies, Loan and Investment Companies as 
of June 30, 1937. 

Building-Loan Associations and Credit Unions as of De- 
cember 31, 1936, n.p. n.d., 30th Annual, 205 p. 

Bureau of Banking , 

Report showing the condition of State Banks, Savings 
Banks, Trust Companies, Loan and Investment Companies 
as of June 30, 1938. 

Building-Loan Associations and Credit Unions as of De- 
cember 31, 1937, n.p. n.d., 31st Annual, 274 p. 

Division of Insurance 
(Report a continuation of series made by former In- 
surance Commissioner) 

Report showing the condition of fire and marine, life, 
casualty, fraternal and assessment insurance companies as of 
December 31, 1934, Providence, 1935, 73d Annual, 311 p. 

Report showing the condition of fire and marine, life, 
casualty, fraternal and assessment insurance companies as of 
December 31, 1935, Providence, 1936, 74th Annual, 307 p. 

Report showing the condition of fire and marine, life. 
casualty, fraternal and assessment insurance companies as of 
December 31, 1936, Providence, 1937, 75th Annual, 297 p. 

Report showing the condition of fire and marine, life. 
casualty, fraternal and assessment insurance companies as of 
December 31, 1937, Providence, 1938, 76th Annual, 179 p. 









an 
or} 
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December, 1941 


Bureau of Insurance 
Report showing the condition of fire, marine, life, casualty 

and surety insurance companies and fraternal and assessment 
organizations as of December 31, 1938, n.p. n.d., 77th Annual, 
179 p. 
4. Division of Intoxicating Beverages and Taxation 

(Report a continuation of series made by former Al- 

coholic Beverage Commission) 


Report for year ending Dec. 31, 1935, Providence, 1936, 3rd 
Annual, 44 p. 


Report for year ending Dec. 31, 1936, n.p. n.d., 4th Annual, 
50 p. 
5. Division of Motor Vehicles and Taxation 


Report for year ending Dec. 31, 1935 (mimeographed) 
n.p. n.d., Ist Annual, n.p. 


Report for year ending Dec. 31, 1936 (mimeographed) 
n.p. n.d., 2nd Annual, 40 p. 


Report for year ending Dec. 31, 1937 (mimeographed) 
n.p. n.d., 3rd Annual, 33 p. 


6. Division of Horse Racing and Taxation 


“No report”—Letter from the Rhode Island State Library, 
November 5, 1941. 


7. Division of Inheritance and Other Taxes 


No report. Superseded by Division of State Taxation, 1936 
(Ch. 2336). 


Department of Revenue and Regulation: 
Division of State Taxation 


In 1936 the May 1935 Acts and Resolves, Ch. 2250, 
was amended so that the Department of Taxation and 
Regulation should hereafter be the Department of 
Revenue and Regulation in which should be a Divi- 
sion of State Taxation, division of public utilities, 
division of banking and insurance, division of intoxi- 
cating beverages, division of motor vehicles, division 
of horse racing. Sec. 71 of Ch. 2336, Acts and Re- 
solves, 1936, provided that whenever in the laws the 
words Board of Tax Commissioners were used they 
should be construed to mean the Division of State 
Taxation. Ch. 2250 creating the division of inher- 
itance and other taxes was repealed and the division 
of inheritance and other taxes were thereafter to mean 
the Division of State Taxation. (January, 1936 Acts 
and Resolves, Ch. 2336, p. 303.) 


Reports of the Division of State Taxation: 


Report for biennial period 1935-36, Providence, n.d., 108 p. 
Report for biennial period 1937-38, Providence, 1939, 55 p. 


South Carolina 
Special Tax Commissions 


In 1880 a commission was created for the pur- 
pose of considering and reporting on amendments 
to the Constitution. Its duties were to take into con- 
sideration the present mode of assessing and collect- 
ing taxes and to report to the General Assembly at 
its next regular session concerning a simple and less 
expensive system, if it be practicable. (Acts of South 
Carolina, 1880, No. 417, p. 509; approved Dec. 24, 1880.) 
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Report of the Tax Commission, (Nov. 24, 1884): 

P. 805-814 of Volume I of Reports and Resolutions of the 
General Assembly of the State of South Carolina at the 
Regular Session commencing November 25, 1884. 

Printed by Order of the General Assembly, Columbia, South 
Carolina, Charles A. Calvo, Jr., State Printer, 1884. xxiii + 
1215 + 1 pp.’ 

In 1933 a commission of four, two from each 
house of the legislature, was created for the purpose 
of investigating all tax refunds or applications for 
tax refunds which have been denied or approved and 
all matters having to do with reductions in assess- 
ments and petitions for reductions in assessments 
which have been denied or approved by the Tax Com- 
mission. At the conclusion of its work the commission 
was directed to report the results of its work to both 
branches of the assembly and the Governor. If pos- 
sible, a report was to be made at the current session 
of the General Assembly.? (Acts of South Carolina, 
1933, No. 620, p. 1172; approved April 14, 1933.) 


State Board of Equalization for Railroad Property 


In 1868 a State Board of Equalization was created 
consisting of the Auditor of the State, State Treasurer, 
Secretary of State, and Attorney General for the pur- 
pose of meeting annually and equalizing the assessed 
value of railroad property within the state. A record 
of their proceedings was ordered to be kept and de- 
posited with the State Auditor.* (Acts of South Caro- 
lina, 1868, No. 22, p. 27.) (This act was reénacted by 
Acts of South Carolina, 1873-4, No. 631, p. 731, except 
that the State Auditor was no longer included as a 
member of the Board.) 


State Board of Equalization 


In 1868 the State Board of Equalization was created 
consisting of one member from each Congressional 
District of the state to be elected at the 1860 general 
election and each five years thereafter. Its duties 
were to equalize the valuation of real property among 
the several counties, towns, cities, and villages in the 
state according to the rules prescribed by this act 
for such valuation. The aggregate value of all real 
property of the state was not to be reduced below 
the value of the property as returned by the asses- 
sors. It was directed to keep a full account of its 





1“T believe this could be the report of the tax commission created 
by 1880 Acts, No. 417, p. 509. It was a general policy to print re- 
ports of special legislative agencies and general departments at 
that time as separates as well as in Reports and Resolution. There 
could have been a separate [part] of this report published but I 
have never seen one, or any mention as such.’’—Letter from Wen- 
dell S. Smiley, Librarian of Georgia Teachers’ College, dated Jan. 
21, 1941. 

2“*This committee as such did not function in that the House 
Committee did not meet with the Senate Committee. It appears a 
House Committee was appointed . . a preliminary report was 
presented to the House on Feb, 14, 1934, but it does not appear a 
full report has been filed. This report consists of a 140-page book- 
let.’’—Letter from the South Carolina Tax Commission, July 12, 
1940. 

3 **Such reports are not available.’’—Letter from State Tax Com- 
mission, July 12, 1940. 
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proceedings and orders. (Acts of South Carolina, 1868, 
No. 22, p. 27.) 

The 1878 Acts of South Carolina, No. 669, p. 803, 
amended the law so that this Board should consist 
of one member from each county of the state to be 
selected by the respective County Boards of Equalization. 

The 1881-2 Acts of South Carolina, No. 677, p. 983, 
reénacted the provisions relating to the State Board 
of Equalization in the same form except that the 
Board was directed to consist of the Chairman of the 
County Boards of Equalization.‘ 


State Board of Assessors 

In 1892 the State Board of Assessors was created 
consisting of the State Treasurer, Secretary of State, 
Comptroller General, Attorney General, and the Chair- 
man of the Board of Railroad Commissioners for the 
purpose of determining and assessing the value of the 
property of the various railroad companies with prop- 
erties within the state. This apparently replaces the 
Board of Equalization for the equalization of railroad 
assessments, which was first created in 1868. (Acts of 
South Carolina, 1892, No. 49, p. 104; approved Dec. 
24, 1892.) 

The 1898 Acts of South Carolina, No. 441, p. 713, 
provided for the assessment by the State Board of 
Assessors of the property of all associations or cor- 
porations engaged in the telephone, telegraph, palace 
car, sleeping car, drawing room car, dining car, express 
and fast freight businesses. 

The 1901 Acts, No. 350, p. 613, directed this Board 
to equalize the assessed value of the real or personal 
property used in conducting the business of manufac- 
turing textile fabrics, canals providing power for rent or 
hire, cottonseed oil companies and fertilizer companies.” 


Tax Commission 

In 1915 the South Carolina Tax Commission was 
created consisting of three members appointed by the 
Governor. This act abolished the State Board of 
Equalization and the State Board of Assessors and 
conferred their duties and powers on the Tax Com- 
mission. The additional duties of general supervision 
over the administration of the tax laws of the state 
and over all the local equalizing and assessing officers 
and boards, etc., were given to it. A report was 
ordered to be transmitted to the Governor and each 
member of the Legislature thirty days before the meet- 
ing of the Legislature showing the value of all taxable 
property of the state with all other information that 
may be advisable with recommendations for improve- 

* “Such reports are not available.’’—Letter from the South Caro- 
lina Tax Commission, July 12, 1940. 

5 “*The Board of Assessors created in 1892 ceased to exist in 1915 
when the Tax Commission was created and absorbed the duties 
previously performed by that body. From the records which we 


have, we do not find that said Board ever issued any special report.’’ 
—Letter from the South Carolina Tax Commission, January 14, 1941. 


December, 1941 








ment of the tax system, etc. (Acts of South Carolina, 
1915, No. 99, p. 125; approved Feb. 20, 1915.) 


Reports of the South Carolina Tax Commission 


Period Place & Date No. of 

Year Covered of Pub. Report Paging 

1915 C¥r.. *5) Columbia, '15 ist Ann, (2)+29-166+(2) p. 
Dated Dec. 11, °15 

1916 (Yr. ’16) a "16 2d = (2)+18-131-(2) p. 
Dated Dec. 11, ’16 

1917 €¥r. *i7) = “17 ara “* (2)+5+121+(1) p. 
Dated Dec. 11, '17 

1918 (Yr. ’18) oe "19 4th “ (4)+5-114+(1) p. 
Dated Dec. 11, ’18 

1919 (Yr. ’19) 7" 20 5th (tables 2)+(4)-+5- 
Dated Dec. 10, ’19 116+ (1) p. 

1920 (Yr. ’20) > 21 6th (4)+-5-120+(1) p. 
Dated Dec. 1, ’20 

1921 €Yr. °25) 7 "Ze 7th (4)+5-124+(1) p. 
Dated Dec. 1, ’21 

1922 (€¥r. °22) . "2a 8th ‘ (4)+5-163+(1) p. 
Dated Jan. 2, ’23 

1923 (Yr. ’23) e '24««OOth:«ss “ (4)-+5-287 p. 
Dated Jan. 15, ’24 

1924 For cal. yr. ’24 n.p. n.d. 10th “ (4)-+5-193+-(2) p. 
Dated Jan. 5, ’25 

1925. For cal. yr. ’25 - - lith * (4)+4-5-201+-(3) p. 
Dated Jan. 6, ’26 

1926 Forcal. yr. ’26 = si IZ CO ** (4)-+5-212+(2) p. 
Dated Jan. 5, ’27 

1927. For cal. yr. ’27 = - igtm: “* (4)-+5-218 p. 
Dated Jan. 10, ’28 

1928 Forcal. yr. ’2§ ” _ 14th (4)+5-212 p. 
Dated Jan. 5, ’29 

1929 (Yr. ’29) + i 1Sth <“* (4)+5-212 p. 
Dated Jan. 2, ’30 

1930 §=(Yr. ’30) = * 16th ‘ (4)+5-264 p. 
Dated Jan. 1, ’31 

1931 (¥r,.°5%) " 17th “ (4) -+5-284 p. 
Dated Jan. 5, ’32 

1932 (Yr. °32) _ “ 18th ‘ (4)-+5-134 p. 
Dated Jan. 2, ’33 

1933 (Yr... °33) i - 19th ‘* (4)-+5-100 p. 
Dated Sept. 1, ’33 

1934 (Yr. ’34) se 7 20th (4)-+5-122 p 
Dated Nov. 1, '34 

1935 (¥r. °35) a % 21st ‘‘ (4)-+5-114 p. 
Dated Sept. 15, ’35 

1936 (Yr. '36) ~ = 22nd ‘‘ (4)+5-144 p. 
Dated Oct. 1, ’36 

1937 CZe.. "37) me = 23rd (4)-+5-112 p. 
Dated Oct. 1, ’37 

1938 (Yr. '38) a ae 24th ‘ (4)-+5-114 p. 
Dated Oct. 1, '38 

1939 ¢¥r, *39) Columbia, ’39 25th ‘* (4)+5-122 p. 
Dated Nov. 15, ’39 

1940 (Yr. 40) bi "40 26th (3)+-5-122 p. 


Dated Nov. 15, 40 


The 1922 Acts, No. 476, p. 800, imposed a tax on 
gifts, inheritances, devises, bequests, and legacies, the 
amount of which was to be computed by the State Tax 
Commission to certify to the State Treasurer all per- 
sons liable and the amount that each person must pay. 

The 1922 Acts, No. 502, p. 896, imposed an income 
tax on incomes of all persons, firms, partnerships, and 
corporations, etc. which act was to be administered 
by the State Tax Commission with authority similar 
to that given the United States Commissioner of In- 
ternal Revenue. 

The 1930 Acts, No. 768, p. 1292, directed the Tax 
Commission to administer the tax on radios, but this 
act was repealed by the 1931 Acts, No. 149, p. 209. 

The 1930 Acts, No. 810, p. 1350, directed the State 
Tax Commission to administer the malt and malt 
extract tax. 

The 1930 Acts, No. 829, p. 1384, imposed on the 
State Tax Commission the duty to administer the chain 
store tax to be imposed. [Turn to page 745] 
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Each Sunday the Milwaukee Journal reprints a few 
paragraphs from its contemporaries. Below we pre- 
sent a few recent ones: 

“The way some folks carry on about luxury taxes 
you would think they had been used to fur coats, 
diamond rings and autos all their lives.”—De Pere 
Journal-Democrat. 

“We met Ed Bloomer the other morning, after he 
had, apparently, been giving some study io the ap- 
plication of the recent tax law to those radios and 
electric devices he handles. Anyway, this was his 
salutation: ‘Good morning. Well, this is a nice day, 
tax included.’ ”’—Chilton Times-Journal. 

From the Sheffield (England) Weekly Telegraph:— 

Wife: “John, what is the difference between direct 
taxation and indirect taxation?” 

Husband: “Why, the difference between your ask- 
ing me for money and going through my trousers 
pockets while I’m asleep.” 

From the Milwaukee Journal, Nov. 9: 

“Stitzer, Wis.—Miss Esther Henkel has a scrap- 
book full of tax receipts dating back to 1855. All 
acknowledge payments on the 120 acre Grant county 
farm where she lives and which has been in posses- 
sion of her family since her grandfather purchased it 
from the government for 50¢ an acre. 

“The 1855 receipt is for $3.82. The last, issued this 
year, is for $90.68. A perusal of Miss Henkel’s scrap- 
book shows that in the intervening 86 years more 
than $3,000 in taxes was paid out on the farm. Taxes 
paid since the World War have exceeded the total for 
the more than 60 preceding years.” 


Meetings 
On October 20 we attended a Meeting of the North- 
ern Chapter of the Wisconsin Society of CPA’s held 


P. A., Shoptalker 


at Francis Creek, Wisconsin. We had the pleasure 
of hearing Archie W. Kimball, Secretary of the State 

3oard of Accountancy, talk about the law he helps 
to administer, and the difficulties of enforcement. We 
also got an earful of shoptalk, and gave a two minute 
talk on Navy Day. We also boosted Navy Day to 
civic, fraternal and religious clubs in Appleton, Reif’s 
Mills, and Manitowoc. 


* 


As a New York supplement to Frank Dibble’s 
article on page 464 of our August issue, read “Tax 
Problems of Automobile Dealers” by William L. 
Donohue, in the October issue of the Magazine pub- 
lished by the New York State Society of CPA’s. 


The Mitchell case, 45 BTA —, No. 53, October 8, 
asserts nothing new when it holds parol evidence 
superior to a minute book which did not have all the 


facts. But we trust no one will be led astray. The 


minute book is still presumptively correct, and failure 
to write it up in full, promptly, can cause much dis- 
tress. (413 CCH J 7706.) 

A case involving the Florida boom of 1925 (Those 
were the happy days!) was won by F. F. Pulver in 
the U. S. District Court on October 10. (41-2 ustc 
{| 9688.) 


As queer a case as this year has produced is that of 
Charles Grace on which the BTA gave a memo de- 
cision October 4. (413 CCH §7714-G.) It seems 
that petitioner “conducted a religious organization as 
his personal business; the church organization con- 
sisted of 300,000 members; and wife and child were 
supported by petitioner in a separate home until a 
divorce was granted.” 
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Anyhow, Grace won on two out of three points. 
Attorney’s and accountant’s fees were held deductible. 


Tax Anticipation Certificates 


Rudolf Bauhof, CPA of Cleveland, Ohio, has raised 
an interesting question. While it is primarily one 
of accounting, still its tax angle is sufficiently im- 
portant to warrant discussion in this magazine. 
\Vhere should the investment in tax anticipation cer- 
tificates appear on the balance sheet? Off hand it 
seemed to us that they should be classified as pre- 
paid taxes, in the current asset section. They simply 
represent cash laid aside for a specific purpose: set- 
tlement of taxes, which can be done only with cash. 
But it seems that a large number of experts consider 
that they should be shown as a deduction for the 
current liability of “Taxes Payable”. There is much 
merit in the latter idea, for the method of presentation 
vitally affects the current ratio. We cannot go into 
all the ramifications discussed with Mr. Bauhof, but 
leave the matter for your serious consideration, since 
the end of the calendar year (on which unfortunately 
most taxpayers still report) is close at hand. Please 
let us have your reactions to this matter; and be 
brief. Thank you. 

It’s a Gift 

When this reaches you, you will probably be in the 
throes of Christmas shopping. Maybe you'll be glad 
if you can get little Johnny a mechanical toy, and a 
lace collar for his mother, and hope the cigars you 
receive won’t be La Stinkadoras. 

But assume that you have been lucky; or more 
probably that you have a rich client, who can really 
give, and not in the jive language, who comes to you 
for advice. Let’s have a look at Chapter 4 of the 
Internal Revenue Code, and see what the giver is 
up against. 

First of all, what is a gift? If a man buys his wife 
a $5,000 fur coat for a Christmas present is it a gift? 
He gives it to her, doesn’t he? Or does he? Is he 
not legally liable to support her in a proper manner? 
\nd if he lives in a cold climate and is worth half 
a million why should his wife not have an expensive 
fur coat as part of her support? Don’t ask us. We'll 
let you lawyers struggle with that one. 

Now suppose he gives the coat to some one whom 
he is not obligated to support. If he’s a bachelor, 
who can complain? If he’s married,—but why bring 
that up? Anyway it would seem as though he must 
make a gift tax return and pay a tax. But besides 
the gift tax, he will have already incurred the tax on 
furs. Tax on tax! It would be the same with dia- 
monds or stocks. Why not give cash? 

Now supposing that a donor is an enlightened 
business man, keeps his accounts on a fiscal year 
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basis, and makes his income tax returns accordingly. 
Supposing his tax year ends February 28, and he 
properly files his returns on May 15, including a giit 
tax return. Poor fellow hasn’t been told about Sec- 
tion 1006 which requires that gift tax returns be made 
on a calendar year basis. So now he has incurred 
interest and penalties. Therefore tell him about 
Section 1008(c) which permits him to pay his tax 
in advance. 

The German word “gift” means poison. 

Tuberculosis is also “poison”! Buy Christmas Seals! 

The following comes to us from R. D. Leach of 
New York City: 

“The problem and solution contributed by Mr. 
Richard Binkowski of Milwaukee, and contained in 
your TALKING SnHop of the October issue of Taxes 
has been read with much interest. 

“The treatment of one of the items, however, does 
not seem to agree with the interpretation of a similar 
case as set forth in the CCH Federal Tax Service. 
In the problem, there is listed ‘Premium on redemp- 
tion of preferred stock owned for three years’— 
$480.00. The solution treats 50% of this item as tax- 
able income, ‘Recognized Gain’, and the balance as 
‘Capital Long-Term Gain Not Recognized’. 

“In the 1941 CCH Service, Volume 2, Paragraph 
833.001 reads as follows: 

“*A redemption of preferred stock would be a dis- 
tribution in partial liquidation which is denied the 
benefits of the long-term capital gain percentages. 
Where the taxpayer has held such stock for more 
than eighteen months, it would be to his advantage 
to dispose of such stock by bona fide sale prior to 
redemption. On such a bona fide sale, the long-term 
capital gain percentages would apply.’ 

“Tn view of the above, should not the entire amount, 
or $480.00, be included in taxable income ?” 

Well, readers, what do you say? 

The following is from Nicholas Picchione, Account- 
ant of Providence, R. I.: 

“On Page 619 of the October, 1941 issue of TAxEs, 
a statement appears to the effect that three states, 
namely, Nebraska, Texas and West Virginia created 
groups to study tax structure and systems. 

“Please be advised that recently the State Legis- 
lature of Rhode Island created a Special Tax Com- 
mission of seven members, consisting of an attorney 
at law, two certified public accountants, a bank 
president, an industrialist, and two members of the 
legislature.” 

x Ok Ok 


We acknowledge receipt of a letter from Lazar 
Karpess, CPA of Kew Gardens, N. Y. It calls atten- 
tion to a bill introduced by Representative Wright 





Dece 


Patr 
nati 
Trez 
brin 
thre 
Kar 
bud; 


accg 


Occ 
T 











December, 1941 


Patman, “whereby unclaimed deposits in the 5137 
national banks would be turned over to the U. S. 
Treasury”. Mr. Karpess estimates that this would 
bring in only $100,000,000 whereas there may be 
three billion in idle funds from lost legacies. Mr. 
Karpess is intensely interested in balancing the 
budget and proposes amendments to Patman’s bill to 
accomplish this purpose. 


Occupations 


The most fascinating book we’ve ever seen that 
came out of the Government Printing Office is 
Dictionary of Occupational Titles. For $3 you get 
not only an invaluable reference work, but any 
quantity of queer information. You learn that a “cat- 
skinner” does not skin cats or any other animal; that 
a “gopher” is a man in the logging industry who per- 
forms certain work; etc. 

From pages 927 and 928 of Volume I we quote: 

“Tax AGENT (tel. & tel.) A lawyer. Specializes 
in federal, state, county and local tax laws for a 
telephone company; prepares and files the tax re- 
turns for the company; examines legislation and 
judicial decisions on taxes to ascertain if company 
has paid all taxes. 

“Tax CLERK (I) (banking). A clerk, general office, 
who takes care of payments of taxes on bank prop- 
erties, collects taxes on delinquent loans, and keeps 
tax records on all real estate loans. 

“Tax CLerk (II) (revenue stamp clerk). A clerk, 
general office, who computes the state and federal 
taxes on various sales transactions, production processes, 
or articles produced, and keeps a record of amounts 
due and paid. May affix, to tax reports, revenue 
stamps to cover the amount of the tax; may distribute 
stamps to workers who affix them to certain articles. 

“TAX REcEIPT CLERK (insurance). A clerk, general 
office, who keeps a record of taxes or fire insurance 
premiums paid on property held as collateral on loan 
made to policy holder.” 

What? No “taxperts”! 


Books Received 


The publishers of this magazine have brought out 
a Federal Tax Course in loose leaf form. It was a 
long time coming, and well worth waiting for. We 
might write a long review of it, but the remark of 
one of our regular readers covers the whole subject. 
“A year ago I flunked my CPA exam in taxation, for 
lack of a good book to study. With this CCH course 
you can bet I'll pass this time.” 

Simon and Schuster usually wait till Christmas to 
bring out J. K. Lasser’s income tax books. This year, 
With tax rates sky high, they got them out in October. 
This enabled the prompt purchasers to estimate 
closely the amount of tax-savings certificates to buy, 
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and how much the Christmas Budget had to be re- 
duced. It isn’t too late yet to spend a dollar for each 
book. Do your Christmas shopping early and have 
a Merrier Christmas. 

B. V. Tornborgh, of New York City, after describ- 
ing himself as “an old addict” of this department goes 
on tosay: “Thanks for mentioning Death and Taxes, 
a most enjoyable book. A heel version of accountants 
and tax men is just published in Jerome Weidman’s 
I’ll Never Go There Any More—and we'll never read 
Weidman any more.” 


Clubs Are Trumps 


We wonder what effect the new rates of tax on 
dues and initiations is going to have. Men who 
dropped out of clubs during the depression rejoined 
as the defense boom grew. But the “priorities de- 
pression” has done a lot of men and their clubs no good. 
The increased tax (for the decrease of base to $10.00 
amounts to that) won’t help the small clubs one bit. 

For those of you who are treasurer, attorney or 
auditor for clubs, the CCH Tax Course offers a fine 
check list of cases for your guidance. (Chapter 
XXIV, pp. 3030 and 3031.) See also Engineers’ Club of 
Philadelphia, Court of Claims, Nov. 3, 41-2 ustc J 9718. 


Progress 


The following is taken from Elementary Economics, 
Chapter XLVII, page 422, by Fairchild, Furniss & 
suck, published by Macmillan in 1926: 

“Our method of taxing corporate earnings, through 
the corporation instead of the individual stockholder, 
thus deprives the stockholder who does not have con- 
siderable other income of the advantages of the per- 
sonal exemption and credits and of the lower rates of 
normal tax to which the spirit of the law entitles him, 
and the magnitude of the injustice varies inversely 
with the taxpayer’s income. The remedy would be 
to exempt corporations from tax on that part of their 
net income distributed to stockholders who were 
themselves subject to the income tax and then to 
treat individual income from dividends exactly like 
other kinds of income. 

“The thing which chiefly distinguishes the income 
tax is its personal nature and its close relations to 
ability to pay. These characteristics are to be ob- 
tained in the fullest measure only when the definition 
of taxable income is as broad as possible. Whatever 
narrows the concept of personal taxable income, 
whether by exemption or stoppage at source or other 
devices, tends to weaken the income tax.” 

Well, dividends have long been fully taxable to the 
recipient ; exemptions have been sharply reduced ; and 
some corporations at least get credit for dividends 
paid. Maybe in another fifteen years the whole theory 
will be in operation. 
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Implications of the Cabaret Tax 

“Jack and Jill went to the bar 

To get a glass of beer. 
10¢ they laid across the board, 

Summoning the barman who roared 
101% is the price my dears, 

Following Section 542, this year.” 

However, Jack and Jill won’t go thirsty because, if 

the barman wishes to stay in business and meet his 
neighbor’s competition, he will swallow the extra half 
penny himself. 

The Revenue Act of 1941 has some very harsh 
provisions, some made unjustly so by the Regulations 
of the Bureau. We are presently concerned with Sec- 
tion 542 of this Act,! commonly known as the tax on 
cabarets, roof gardens, etc. 

This particular section provides that there shall be 

a tax equivalent to 5 per centum of all amounts 
paid for admission, refreshment, service and merchan- 
dise at any roof garden, cabaret, or other similar place 
furnishing a public performance, for profit, if any pay- 
ment, or part thereof, for admission, refreshment, service 
or merchandise, entitles the patron to be present dur- 
ing any portion of such performance.” 


“ec 


This tax is not new. The substance of this law was 
first enacted in the Revenue Act of 1918 and carried 
down through the Revenue Act of 1940.2 It was 
originally considered a sort of tax on admissions to 
the type of place previously mentioned. However 
there was no difficulty incurred in collecting this tax 
from the consumer because the person receiving this 





1 Section 1700(e) of the I. R. C. 

?Section 1700(e) of the I. R. C. of 1940 provided for a tax of 2¢ 
for each 10¢ or fraction thereof of the amount paid for admission 
to any public performance for profit at any roof garden, cabaret 
or other similar entertainment to which the charge for admission is 
wholly or in part included in the price paid for refreshment service 
or merchandise: the amount paid for such admission to be deemed 
20% of the amount paid for refreshment service or merchandise; 


where the amount paid for admission is 50¢ or less, no tax shall be 
imposed. 
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“service or merchandise” had to incur a bill of over 
$2.50 for the evening in order to become liable to the 
tax under the previous rule. 

Under the present law, the tax is imposed on the 
entire gross receipts of any place deemed to be a 
“cabaret, roof garden” and the like if they furnish “a 
public performance for profit.” 

The regulations provide in substance that the corner 
bar room or “hole in the wall” restaurant is subject 
to Section 542 of the Act if it furnishes a “public 
performance.” 

The Bureau of Internal Revenue has ruled that 

any public performance for profit includes 
every public vaudeville or other performance or diver- 
sion in the way of acting, singing, declamation or 
dancing either with or without instrumental or other 
music conducted for the profit of the management by 
professionals, amateurs, or patrons under the auspices 
of the management, in connection with the selling of 
food or other refreshment or merchandise at any room 
in any hotel, restaurant hall or other public place. 
Every form of entertainment so conducted is included, 
except instrumental music unaccompanied by any other 
form of entertainment.® 

It would appear that the Regulations cited above 
are broad enough to include the water bugs dancing 
in the kitchen sink whenever a stream of water is 
played upon them. 


“cc 


A broad analysis of the law as presently interpreted 
by the Treasury indicates severe economic consequences 
upon small taverns, restaurants and the like if they 
have radios and “juke boxes” furnished for the enter- 
tainment of their patrons. These places in most cases 
will not advance their selling prices because of com- 
petitive conditions. That is, their neighbor across the 
street who has no music or entertainment outside of an 
occasional bar room brawl, need not raise his prices 





3 Regulation 43 :101.14. 
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unless, the Bureau should rule that these imbroglios, 
whether in the nature of a continuous performance or 
not are a sort of “public performance for profit.” 

It would appear that the courts would have to de- 
termine the issues revolving around “public perform- 
ance for profit.” A search of the records reveals that 
in the only case appealed on this point, the Govern- 
ment lost. 

This case involved the same principles queried under 
the new law and was based on Section 800 (a) (5) of 
the Revenue Act of 1921.4 The facts disclosed therein 
were: a hotel that had a ballroom, outside terrace, and 
a main dining room. Afternoon tea was served daily, 
and during the winter months the hotel orchestra 
played for dancing two afternoons a week in the ball- 
room. During the summer the music and dancing 
were available every afternoon during the “tea” period. 
A charge of 75¢ was made for tea and this price pre- 
vailed in all rooms in the hotel whether the music or 
dancing was available or not. The public had the 
privilege to come and go or rest in all rooms without 
being served and they could dance with no charge to 
them whatsoever unless they partook of afternoon tea. 
It was stipulated that a large percentage of those who 
danced were not guests, did not order tea or food or 
pay for dancing. 

After hearing the above facts, the Court in due term 
rendered its opinion and stated therein, “. a fair 
construction of the language; any performance for 
profit at any roof garden, cabaret or other similar 
entertainment, imports something more than the furnish- 
ing by the hotel of attractive and agreeable surround- 
ings and music by an orchestra generally found in 
hotels of this type. Music has been a common accessory 
of hotel dining rooms and lobbies both before and after 
the enactment of the Statute, so if Congress had in- 
tended to cover the situation, we are considering, they 
would have definitely said so.” In commenting on the 
profit angle of entertainment the Court pointed out 
that “ It is contemplated that the entertain- 
ment referred to shall be conducted for profit and 
admission charged. But it may be assumed from the 
statement of facts that 75¢ is not an excessive price 
for tea, so where is there any admission charge and 
where is there any direct profit found?” Continuing 
in his decision the Court queried “. this section 
of the Act calls for something that might be termed 
entertainment as distinguished from the mere service 
of food in the manner and with the accessories cus- 
tomarily expected by the patrons of a hotel of this 
character.” The Court dismissed the case and decided 
against the Government with these words “. 
Otherwise it would follow that every restaurant that 
maintains a radio, victrola, or other musical instru- 





#U. 8. v. Broadmoor Hotel Co., 30 Fed. (2d) 440. 
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ment would come within the provision of this section. 
Such was not the intent of Congress.” 

The Bureau of Internal Revenue, while not issuing 
an official non-acquiescence in the above case, has dis- 
regarded it and will not follow the opinion unless their 
Regulations are definitely overruled by a higher court. 

The only course of procedure for smaller taverns 
and restaurants in order to avoid the implications of 
the law is to do away with their music—whether it be 
a radio, “juke” box, or what have you—and await 
decisions from the higher court on this point.—Alfred 


Kaplan, CPA, Boston. 


“Forgotten” Taxes Cost $870,000,000 


General taxes, often forgotten or overlooked in com- 
puting the American motorists’ tax burden, cost vehicle 
owners $870,000,000 last year in addition to the 
$1,136,500,000 expended for highway improvements, 
the American Petroleum Industries Committee re- 
cently reported at the Twenty-second Annual Meeting 
of the American Petroleum Institute. 

This contribution to the expense of federal, state, 
and local governmental units is equivalent to the total 
collection of all kinds of taxes by the states in 1922 and 
is more than twice as great as the tax bill of the 
nation’s railroads in 1940, the Committee pointed out. 

Among these general purpose taxes, state sales taxes 
on automotive products amounted to $81,000,000 last 
year ; federal automotive excise taxes cost $415,353,000, 
and state highway user taxes that were not used for 
highways cost another $193,500,000. Other general 
purpose taxes paid by virtue of motor vehicle owner- 
ship included real property taxes on bus and truck 
terminals of more than $100,000,000 personal prop- 
erty taxes on motor vehicles of $55,000,000, and gen- 
eral taxes paid by motor bus companies and trucking 
companies of $26,000,000. 

“People generally are aware of the enormous con- 
tribution being made by American motor vehicle 
owners in the improvement and maintenance of the 
nation’s 3,000,000 mile network of highways,” the 
Committee said, “but the substantial share of the gen- 
eral costs of federal, state and local government that 
is being borne by the operators of motor vehicles is 
often overlooked. 

“Few people realize that the motor vehicle owners 
in this country last year paid more toward the general 
operations of federal, state and local governments 
than it cost to operate the entire federal government, 
including army and navy costs, in 1915. Asa result 
of the new federal automotive excise taxes recently 
imposed, which are in effect identical to the sales 
taxes levied by the states, the general tax contribu- 
tion of the automobile, truck, and bus owner is going 
to be even higher in 1942 than it was last year.” 
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Calendar of 1941 Legislative Sessions 





State Convened Adjourned State Convened Adjourned State Convened Adjourned 
Arizona cna Mar. 17 Massachusetts Jan. 1 Nov. 1 Pennsylvania ......Jan. 7 July 15 
Arkansas Jan. 13 Mar, 13 Michigan Jan. 1 Oct. 11 Rhode Island ..... Jan. 7 Apr. 30 
California Jan. 6 June 14 Minnesota Jan. 7 Apr. 23 South Carolina ....Jan. 14 May 24 
Colorado —  -* 1 Apr. 7 Missouri Jan. 8 July 12 South Dakota .....Jan. 7 Mar. 7 
Connecticut Jan. 8 June 4 Montana .......... Jan. 6 Mar. 6 ‘Tennessee ......... Jan. 6 Feb. 15 
Delaware Jan. 7 May 2 Nebraska Jen. 7 May 23 TOME 6c ios ee ce ee July 3 
Florida Apr. 8 June 6 Nevada Jan. 20 Mar. 20 Texas (ist Sp.) ...Sept. 9 Sept. 19 
Georgia (1st Sp.) ..Jan. 13 Jan. 23 New Hampshire Jan. 1 June 13 Utah . i+. ee. Mar. 13 
| eee Jan, 23 Mar, 22 New Jersey Jan. 14 - Utah (ist Sp.) ....Mar. 17 Mar. 29 
WK. ce phe Weareane Jan. 6 Mar. 8 New Mexico Jan. 14 Apr. 12 Utah (2d Sp.) .....May 19 June 12 
Illinois eee 8 June 30 New York Jan. 8 Apr. 3 Vermom .......... dr 8 Apr. 10 
Indiana cee, 9 Mar. 10 North Carolina Jan. 8 Mar. 15 Vermont (ist Sp.)..Sept. 10 Sept. 16 
Iowa con 3 Apr. 10 North Dakota Jan. 7 Mar. 7 Washington .- 08m, 13 Mar. 13 
Kansas ..Jan, 14 Apr. 9 Ohio Jan. 6 May 27 West Virginia dam. 8 Mar. 8 
Maine Jan, 1 Apr. 26 Oklahoma Jan. 7 May 23 Wisconsin .........Jan. 8 June 6 
Maryland Jan, 1 Mar. 31 Oregon Jan. 13 Mar, 15 Wyoming -- eam. 14 Feb. 22 





State To Convene To Adjourn State To 
Kentucky . Jan, 6 e New Jersey 
Louisiana wee 6S New York 
Mississippi Jan. 6 Rhode Island 


Course on Excess Profits Tax Law 

The l’ractising Law Institute of New York will give 
a comprehensive course on the Excess Profits Tax 
Law commencing Monday, December 2. 

The six tax experts who will lecture in the course 
are Howe I. Cochran, author of Scientific Tax Reduc- 
tion; Walter A. M. Cooper, CPA, of Peat, Marwick, 
Mitchell & Co.; Benjamin Grund; Randolph E. Paul, 
of the law firm of Lord, Day & Lord, and author of 
Federal Estate and Gift Taxes and co-author of Paul 
and Mertens Law of Federal Income Taxation; J. S. 
Seidman, of the accounting firm of Seidman & Seidman, 
and author of A Legislative History of the Federal In- 
come Tax Laws; and Stanley S. Surrey, Assistant 
Legislative Counsel of the Treasury Department. 

The main topics to be covered by the course, which 
will consist of nine two-hour lectures, are the deter- 
mination of current income; the determination of the 
base period ; invested capital ; the exchange provisions 
of the law ; preparation of returns, including consolidated 
returns; and possibilities of tax minimizing. 

Further information may be obtained from the 
Practising Law Institute, 150 Broadway, New York City. 


Excess Profits Tax on Individuals 
[Concluded from page 711] 
There are a few administrative details in this pro- 
posal that must be explained further before the plan 
All individuals 


earning $500 or more should be required to file a 


can be considered in full fairness. 


return. This would show gross income, deductions, 
net income, and the computation of the taxes as it 
does at present. The net income should be reduced 
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Convene To Adjourn State To Convene To Adjourn 
Jan, 13 South Carolina Jan, 13 

Jan. 7 Virginia ... wee! SOS” CU baties 
Jan. 6 





by the sum of the normal tax and surtax, if any. A 
credit for the worker’s 1939 earnings should be ap- 
plied to this figure to get his taxable excess earnings. 
This would work an undue hardship on people who 
were not at work in 1939 or were obtaining only a 
sub-subsistance income at that time. To alleviate 
this difficulty an alternative credit of $500 for the 
single individual or $1000 for the married person 
should be allowed if the 1939 earnings are less. For 
those who have left school in or after 1939 a graduated 
scale of credit might be allowed on this basis; $700 
for a graduate of the eighth grade; $1000 for a high 
school graduate; and $1300 for a college graduate. 
This would give these people a basis compatible with 
others of approximately the same ability and would 
give an extra incentive to stay in school a little longer. 
It would help maintain the American intelligence at 
its present level, which may become jeopardized if too 
many students leave school prematurely for those 
fabulous salaries rumored to be offered at defense 
plants. 

If the defense workers are to be put on the same 
basis as those not engaged in defense activities, these 
excess earnings would have to be taxed 100%. Such 
a confiscatory rate would be politically and practically 
inexpedient, but if too low a rate is imposed, the heart 
would be cut out of the plan. As a compromise, I 
suggest a progressive tax with the rates 50% and 75%. 
The step-up point of rates is set on certain dollar 
amounts in the present corporation excess profits law, 
but for this excess earnings tax on individuals the 
point of step-up in rate should be based on the per- 
centage of earnings in excess of the 1939 earnings or 
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other base figures.* It is the relative increase that is 
important. This plan of taxing the excess profits of 
individuals would reach into new classes of workers 
who have never before had to pay a direct federal tax. 
[t would increase their consciousness of what defense 
means and would quicken their interest in their gov- 
ernment. It would mean that a larger portion of the 
war cost is paid by taxation—generally agreed to be 
the soundest method of financing a war. While doing 
these things, the plan would redistribute the war 
burden more fairly among the people of the United 
States; it would not allow large war profits to those 
who, because of accident of their position, are receiv- 
ing an increased income, and would not leave the cost 
to those who, though doing just as much for their 
country, are on a fixed salary basis. All of this can 
be accomplished through the existing administrative 
machinery so that there need not be the experimental 
and development costs of setting up a body to ad- 
minister a new type of control. It does not give us 
one of those much feared totalitarian devices to limit 
income arbitrarily, as do German laws, nor tell us 
how much we must save, as does the British Keynes 
plan. This excess earnings tax on individuals dis- 
tributes the war burden more fairly and helps prevent 
inflation by the democratic machinery to which we 
are all accustomed. 






State Tax Commissions— 
Their History and Reports 
[Concluded from page 738] 


The 1931 Acts, No. 258, p. 357, directed the Tax 
Commission to administer the excise tax to be imposed 
on electric power generated and sold within the state. 

The 1931 Acts, No. 195, p. 270, directed the Tax 
Commission to administer the tax on contractors’ 
licenses as imposed by that state. 

The 1931 Acts, No. 259, p. 361, directed the Tax 
Commission to examine the financial condition of all 
applicants of free tuition in all institutions of higher 
learning. 

The 1932 Acts, No. 804, p. 1392, directed the Tax 
Commission to collect the corporation license fees and 
the oleomargarine tax as directed by the 1934 Acts, 
No. 860, p. 1469. 

The 1935 Acts, No. 232, p. 325, directed the Tax 
Commission to administer the license tax on alcoholic 
and non-alcoholic beverages. 

The findings and recommendations of the Commission 
under these Acts are found in its regular annual reports. 


Tax Board of Review 
In 1915 a Tax Board of Review was created con- 
sisting of the chairman and six other members appointed 


>The Committee on Taxation of the American Institute of Ac- 
countants has suggested a similar percentage basis for the step-up 
in corporation excess profits tax rates. 
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by the Governor, one from each Congressional Dis- 
trict. This Board was given the power to hear appeals 
by those acclaimed to be aggrieved by the assessments 
as made by the Tax Commission. Power was given 
it to modify or reverse such assessments by the Tax 
Commission. A report was directed to be made by 
this Board to the Governor setting forth the powers 
involved together with reasons for such modification 
or reversal. (Acts of South Carolina, 1915, No. 553, 
p. 959 ; approved Feb. 25, 1916.) 


In 1940, the total receipts of the Class I railroads for 
34 days were required to pay taxes, compared with 
23 days in 1929. 

a 

Taxpayers of Arkansas will be saved $28,000,000 in 
interest on state highway bonds as a result of a recent 
refunding operation, which reduced the interest rate 
from an average of 4.4 per cent to less than 3.25 per cent. 

* Ok Ok 

Railroads in 1940 paid in taxes 36.8 cents out of each 

dollar of net earnings. 





6 ‘This Board still exists, but there is no special report issued by 
that Commission, this being incorporated in the report of the Tax 
Commission.’’"—Letter from the South Carolina Tax Commission, 
July 12, 1940. 
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KEEP YOUR COPIES IN FILE 


You can always find that important article you need, when you 
want it. Each binder holds twelve issues. Any issue quickly 
inserted or removed. Handsome black fabrikoid covers, gold- 
stamped: The Tax Magazine. Window label shows contents 
of each binder. 

Price, $2.00 each, postpaid 
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Placing Forms 1040 and 1065 
On a Double Entry System 


[Concluded from page 713] 


interest would have been entirely saved, and the ac- 
countant’s fee would have been a fraction of what it 
was, had this client been required to present annual 
balance sheets and net profit reconciliations. 

One might find many persons, untrained in account- 
ing knowledge, who would object to such a plan on 
the grounds that it discriminates against them. The 
person who finds himself in such a position should 
associate himself with an accountant trained in in- 
come tax procedure, thus assuring for his client a 
properly prepared return. 

From this vantage point it may not appear sound 
or fair to demand that all single proprietorships sub- 
mit such additional data as has been proposed. Perhaps 
the submission of this data should be dependent upon 
gross income, let us say, over $5,000. However, the 
irregular submission of balance sheets would be worth- 
less. In order to be entirely satisfactory, regularity 
must be adhered to without variation. 

So far as is known, no earlier suggestion of like 
nature has been publicly presented, and it is to be 
hoped that in the design of subsequent Forms 1040 
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and 1065, space will be accorded schedules for com- 
parative balance sheets and net profit reconciliation 
from year to year. 

It is believed that the eventual acceptance by busi- 
ness men of this plan will follow just as corporate tax- 
payers have accepted the idea and think nothing more 
about it. If such a plan were accepted without com- 
plaint, 1 would think it un-American on the part of 
those who accept it. It is just traditional among 
Americans to complain, but after a time to fall into 
line and be as patriotic as any other national. 

One cannot conceive of insurmountable objections 
to the plan submitted. It will add clarity to hitherto 
inadequate returns and will tend toward a more 
accurate statement of net taxable income, which conse- 
quently will be advantageous to taxpayer and col- 
lector alike. It is similar to a change from single 
entry to double entry bookkeeping, and thus, it will 
serve as a verification of all includable items, which 
otherwise may never be disclosed. 


A General Method for Interdependent 
Income Tax Calculations 


[Concluded from page 723] 


If this amount is now employed to compute the fed 
eral tax, and the resulting federal tax entered in a 
Delaware return, the fact that the resulting Delaware 
tax agrees furnishes a complete check on the work. 
For those who wish to prove this, the correct federal 
tax is $163,077.25. This could also be obtained as 
follows: 

Tentative federal tax as already calcu- 


REMI otc sit it wh ye oh Oe Waacceess $163,218.00 
Tentative Delaware tax $3000.00 
Correct Delaware tax 3197.68 
Increase 197.68 

Increase in federal tax (197.68 X —.712) — 140.75 

Correct federal tax .. $163,077.25 


This method makes use of the tax return itself as a 
means of producing the algebraic equation that is re- 
quired. For this reason, the method is very effective 
in a time when the tax structure is changing, as, with- 
out it, we should be obliged to work out the desired 
equation anew each year. For example, the introduc- 
tion of the defense tax in 1940 caused us no difficulty 
whatever, even in the example chosen, where the de- 
fense tax is not 10% of the income tax but is 10% of 
the excess of net income over income tax. 

Furthermore, the method is so simple and direct 
that, once applied, it makes the user independent of 
complicated tables and formulae. This is true be- 
cause, no matter how complicated the tax structure, 
the corresponding tax blank embodies all such compli- 
cations and thus makes easy and almost automatic 
the derivation of the required algebraic expression. 
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STATE TAX CALENDAR 


1942 JANUARY 1942 © 


JN. MON TUE. WED THU. FRI. SAT. j 





ALABAMA 
January 1—— 
Automobile dealers’ reports due. 
Beginning of license year for retailers of 
alcoholic beverages. 
Chain store tax due. 
Last day to make property tax returns. 
Trading stamp reports due. 
January 10—— 
Automobile dealers’ reports due. 
Oil and gas conservation tax due. 
Reports due from wholesalers, distributors 
and retailers of alcoholic beverages. 
Tobacco use tax reports and payment due. 
January 15—— 
Carriers’, warehouses’ and _ transporters’ 
gasoline tax reports due. 
Carriers’, warehouses’ and _ transporters’ 
lubricating oils tax reports due. 
Motor carriers’ tax due. 
January 20—— 
Automobile dealers’ reports due. 
Coal and iron ore mining tax reports and 
payment due. 
Gasoline tax reports and payment due. 
Lubricating oils tax reports and payment 
due. 
Motor fuel taxes and reports due. 
Sales tax reports and payment due includ- 
ing small taxpayers. 
Use tax reports and payment due. 
January 30—— 
Annual sales tax reports due. 
January 31 
Public utility inspection fee reports due. 





ARIZONA 
January 1—— 
Motor vehicle registration fees and taxes 
due. 


January 5—— 
Alcoholic beverage licensees’ reports due. 
January 15—— 
Gasoline tax reports and payment due. 
Gross income tax reports and payment due. 
Motor carriers’ reports and taxes due. 
January 25—— 
Motor fuel carriers’ reports due. 
January 30— 
Gross income tax annual reports due. 


ARKANSAS 
January 10—— 
Alcoholic beverage reports and taxes due. 
Motor fuel carriers’ reports due. 
Natural resources purchase statements due. 
Natural resources severance tax reports 
and payment due. 
January 15—— 
First installment of public utility gross 
earnings fees due. 





Light wine and beer wholesalers’ purchase 
statements due. 

Wine manufacturers’ 
due. 

January 20—— 

Gross receipts tax and reports due. 

Motor fuel tax and reports due. 

Use fuel tax and reports due. 


reports and taxes 


CALIFORNIA 
January 1—— 

Carriers’ permit renewal fees due. 

City motor carriers of property permits 
to be renewed. 

Common carriers’ distilled spirits tax and 
reports due. 

Gasoline tax due. 

Motor vehicle registration fees due. 


January 15—— 
Distilled spirits tax and reports due. 
Gasoline tax reports due. 
Gross receipts tax and reports due from 
motor carriers of property for hire. 
Sales tax reports and payment due. 
Use fuel tax reports and payment due. 
Use tax reports and payment due. 
January 20—— 
Beer and wine reports and taxes due. 
Motor carriers’ gross receipts tax reports 


due. 
Semi-annual installment of real property 
tax due. 
COLORADO 
January 1—— 


Chain store tax due. 
January 5—— 
Motor carriers’ tax due. 
January 10—— 
Motor carriers’ reports due. 
Wholesalers’ alcoholic beverage 
due. 
January 14— 
Sales tax reports and payment due. 
Use tax reports and payment due. 
January 15—— 
Coal mine owners’ reports due. 
Coal tonnage tax reports and payment due. 
Service tax reports and payment due. 
January 25—— 
Gasoline tax reports and payment due. 
January 31—— 
Coal mine owners’ annual reports due. 


reports 


CONNECTICUT 

January 1—— 

Gasoline tax due. 
January 10—— 

Cigarette distributors’ monthly inventory 

reports due. 

January 15—— 

Gasoline tax reports due. 
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January 20—— 
Alcoholic beverage tax reports and pay- 
ment due. 


DELAWARE 
January 1—— 
Installment of railroad tax due. 
New Castle county property taxes—last 
day to pay without penalty. 
January—First Tuesday—— 
Franchise tax reports due. 
January 15—— 
Filling station gasoline tax reports due. 
Last day to file alcoholic beverage reports. 
Manufacturers and importers alcoholic bev- 
erage taxes due. 


January 31 
Common carriers’ reports of motor fuel 
transported due. 
Distributors’ gasoline tax reports and pay- 
ment due. 





DISTRICT OF COLUMBIA 


January 10—— 

Alcoholic beverage reports due from li- 
censed manufacturers, wholesalers, and 
retailers. 

Beer reports due from licensed manufac- 
turers and wholesalers. 

January 15—— 
Beer tax due. 
January 20—— 
Corporation reports due. 
January 31—— 
Gasoline tax reports and payment due. 


FLORIDA 


January 1—— 
Motor vehicle registration renewable. 
Sleeping and parlor car company reports 
and taxes due. 
January 10—— 
Alcoholic beverage reports due from manu- 
facturers and dealers. 
January 15—— 
Alcoholic beverage reports due from car- 
riers and transporters. 
Carriers’ gasoline reports due. 
Gasoline tax reports and payment due. 
Motor vehicle fuel use tax and reports due. 


GEORGIA 

January 1 

Corporation license taxes and reports due. 
January 10—— 

Tobacco wholesalers’ reports due. 
January 15— 

Malt beverage tax reports and payment 

due. 

January 20—— 

Gasoline tax reports and payment due. 
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IDAHO 
January 1—— 
Chain store tax due. 
January 9—— 
Motor carriers’ monthly gross revenue re- 
ports due. 
January 10—— 
Beer dealers’ reports due. 
January 15—— 
Electric power company reports and taxes 
due. 
Gasoline tax reports and payment due. 
Motor carriers’ gross receipts tax—dquar- 
terly installment due. 


ILLINOIS 
January 1—— 
Motor vehicle registration and fees due. 
January 10 
Motor carriers’ mileage tax due. 
January 15—— 
Annual franchise tax reports due from all 
corporations. 
Cigarette tax returns due. 
Last day to make alcoholic beverage re- 
ports. 
Oil production tax and reports due. 
Public utility reports and taxes due. 
Sales tax reports and payment due. 
Warehousemen’s reports on alcoholic bev- 
erages due. 
January 20—— 
yasoline tax reports and payment due. 
January 30 
Transporters’ gasoline tax reports due. 
January 31—— 
Last day for real estate brokers and sales- 
men to renew annual licenses. 








INDIANA 
January 1—— 
Chain store tax due. 
January 10—— 
Unstamped intangibles reports and taxes 
due. 
January 15—— 
Bank and trust company intangibles tax 
reports due. 
Bank share tax reports due. 
Carriers’ gasoline tax reports due. 
January 20—— 
Bank and trust company intangibles tax 
due. 
Bank share tax due. 
Building and loan associations’ intangibles 
tax reports and payment due. 
January 25—— 
Gasoline tax reports and payment due. 
January 31 
Gross income tax reports and payment due. 
Information at source returns due. 
Withholding agents’ returns of tax with- 
held due. 





IOWA 
January 1—— 

Additional tax on motor carriers due. 
Motor vehicle registration fees due. 
January—First Monday 
First day for assessment and report of 

bank share tax. 
Property taxes (first half) due. 
January 10—— 
Carriers’ gasoline tax reports due. 
Cigarette vendors’ reports due. 
Class ‘‘A’’ permittees’ beer tax reports and 
payment due. 
January 20—— 
Gasoline tax reports and payment due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
January 25—— 
Corporation capital stock reports due. 





KANSAS 
January 1—— 


Insurance company annual statements due. 


January 10. 


Malt beverage reports and tax due. 
January 15—— 


Carriers’ gasoline tax reports due. 





Compensating tax reports and payment 


due. 


Motor carriers’ gross ton mileage tax re- 


ports and payment due. 
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January 20—— 
Sales tax reports and payment due. 
January 25—— 
Gasoline tax reports and payment due. 





KENTUCKY 
January 1—— 
Motor carriers’ excise tax due. 
January 2 


Chain store taxes and reports due. 
Property taxes on distilled spirits due. 
January 10—— 
Alcoholic beverage reports due. 
Amusement and entertainment tax and re- 
ports due. 
Cigarette tax reports due. 
Refiners’ and importers’ gasoline tax re- 
ports due. 
January 15—— 
Motor vehicle fuel (other than gasoline) 
reports and payment due. 
Passenger carriers’ mileage tax due. 
Public utility gross receipts tax reports 
and payment due. 
January 20—— 
Oil production tax reports and payment 
due. 
January 31—— 
Dealers’ and transporters’ gasoline tax re- 
ports and payments due. 
Life insurance company premiums tax re- 
turns and payment due. 
Withholding agents’ income tax returns 
due. 


LOUISIANA 
January 1—— 
Alcoholic beverage permit fees due. 
Business license taxes due. 
Wholesalers’ tobacco tax reports due. 
January 10—— 
Importers’ gasoline tax reports and pay- 
ment due. 
Importers’ kerosene tax reports and pay- 
ment due. 
Importers’ lubricating oils reports due. 
Light wine and beer importers’ reports due. 
January 15—— 
Carriers’ gasoline tax reports due. 
Carriers’ kerosene tax reports due. 
Carriers’ light wine and beer reports due. 
Carriers’ lubricating oils report due. 
Intoxicating liquor manufacturers’ and 
dealers’ reports due. 
Wholesalers’ tobacco tax reports due. 
January 20 
Bank share tax reports due. 
Dealers’ gasoline tax reports and payment 
due. 
Dealers’ kerosene tax reports and payment 
due. 
Fuel use taxes and reports due. 
Light wine and beer manufacturers’ and 
dealers’ tax reports due. 
Lubricating oils tax due; dealers’ reports 
due. 
New Orleans sales and use taxes and re- 
ports due. 
Petroleum solvents reports due. 
January 30—— 
Gas gathering tax reports and payment 





due. 
Motor carriers’ gross receipts reports and 
taxes due. 


Natural resources severance tax reports 
and payment due. 

New Orleans property tax and utility taxes 
(installment) due. 

Petroleum products reports and taxes due. 

Public utility, pipe line and natural gas 
sales taxes and reports due. 


MAINE 
January 10—— 
Cigarette dealers’ and distributors’ month- 
ly reports due. 
Malt beverage manufacturers’ and whole- 
salers’ reports due. 
January 15—— 
Use fuel tax and reports due. 
January 31—— 
Gasoline tax and reports due. 
Insurance company premiums tax reports 
due. 
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MARYLAND 
January 10—— 
Admissions tax payment due. 
January 30—— 
Reports due from purchasers of motor fuel 
in cargo lots. 
January 31—— 
Beer tax reports and payment due. 
Gasoline tax reports and payment due. 


MASSACHUSETTS 
January 10—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Bank net income tax reports due. 
January 15—— 
Cigarette licensees’ tax reports and pay- 
ment due. 
January 31—— 
Gasoline tax reports and payment due. 
Insurance company (other than life) pre- 
mium tax returns due. 


MICHIGAN 
January 1—— 
First day to make insurance company pre- 
miums tax reports and payment. 
Gas and oil severance tax reports and pay- 
ment due. 
January 5—— 
Carriers’ gasoline tax reports due. 
January 10—— 
Last day for payment of property taxes 
without 4% collection charge. 


January 15—— 
Sales tax reports and payment due. 
Use tax reports and payment due. 
January 20—— 
Distributors’ gasoline tax reports and pay- 
ment due. 
Gas and oil severance tax reports and pay- 
ment delinquent. 


MINNESOTA 
January 1—— 
Carriers’ permits expire. 
First day to make foreign corporation re- 
ports and pay fee. 
January 10—— 
Brewers’, manufacturers’ and wholesalers’ 
alcoholic beverage reports due. 
January 15—— 
Interstate motor carriers’ mileage reports 
and taxes due. 
January 25—— 
Gasoline tax payments due. 


MISSISSIPPI 
January 5—— 

Factory monthly reports due. 
January 10 
Admissions tax reports and payment due. 

January 15—— 
Distributors’, retailers’ and wholesalers’ 
light wine and beer reports due. 
Gasoline tax reports and payment due. 
Manufacturers’, distributors’ and wholesal- 
ers’ tobacco tax reports due. 
Sales tax reports and payment due. 
Timber severance taxes and reports due. 
Use tax reports and payment due. 
January 30—— 
Annual sales tax reports and payment due. 
January 31—— 
Chain store tax delinquent. 





MISSOURI 
January 1—— 
Bank share tax delinquent. 
Bank share tax reports due. 
Motor vehicle registration and fees due. 
Private car company tax returns due. 
Utility property returns due. 
January 5—— 
Non-intoxicating beer permittees’ reports 
due. 
January 15—— 
Gasoline tax reports due. 
Last day to pay carriers’ registration fees. 
Retail sales tax reports and payment due. 
January 25—— 
Gasoline tax due. 
Use fuel tax and returns due, 





Ja 


Ja 


J 





pS 


rs’ 


rts 


ue. 


rts 


December, 1941 


MONTANA 
January 1 
Chain store tax due. 
Moving picture theatre licenses issued and 
taxes due. 
January 15—— 
Brewers’ and liquor wholesalers’ tax re- 
ports and payment due. 
Electric company reports and taxes due. 
Gasoline tax reports and payment due. 
Motor carriers’ additional fees due. 
January 20—— 
Crude petroleum dealers’, producers’, re- 
finers’ and transporters’ reports due. 
January 30—— 
Coal mine operators’ taxes and reports due. 
Natural gas company taxes and reports 
due. 
Oil producers’ license taxes and reports due. 
Telegraph company reports and taxes due. 





NEBRASKA 
January 1—— 
Fire marshal tax due. 
January 15—— 
Alcoholic beverage manufacturers’ and 
wholesale distributors’ reports due. 
Gasoline tax reports and payment due. 
Imitation butter reports and taxes due. 


NEVADA 
January 1—— 
Alcoholic beverage annual license fees due. 
Motor carriers’ license fees due. 
Motor vehicle registration and fees due. 
January 15—— 
Carriers’ gasoline tax reports due. 
Last day to pay transient livestock tax. 
January—Ten Days after First Monday 
Toll roads’ and bridges’ quarterly tax re- 
ports due. 
January 25—— 
Dealers’ gasoline tax reports and payment 
due. 
Fuel users’ tax reports and payment due. 
January 31—— 
Mines’ net proceeds tax reports due. 





NEW HAMPSHIRE 

January 1 

Cold storage licenses expire. 

Gasoline tax due. 
January 10—— 

Manufacturers’ and wholesalers’ alcoholic 

beverage taxes and reports due. 

January 15—— 

Gasoline tax reports due. 





NEW JERSEY 
January 10—— 

Bank share tax reports due. 

Excise tax reports and payment due on 
interstate busses. 

Gross receipts tax reports and payment due 
from busses and jitneys in municipalities. 

January 15—— 

Alcoholic beverage reports and taxes due 
from manufacturers, distributors, trans- 
porters, warehousemen, and importers. 

January 20—— 

Alcoholic beverage retail consumption and 
retail distribution licensees’ reports and 
taxes due. 

January 30—— 
Carriers’ gasoline tax reports due. 





January 31 
Distributors’ gasoline reports and taxes 
due. 
Domestic life insurance company reports 
due. 


NEW MEXICO 
January 15—— 
Bank share tax reports due. 
Income tax (last installment) due. 
Occupational gross income reports and 
payment due. 
Oil and gas conservation tax reports due. 
Severance taxes and reports due. 
January 20—— 
Motor carriers’ reports and taxes due. 
January 25—— 
Gasoline tax reports and payment due. 
Use or compensating tax reports and pay- 
ment due. 
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January 30—— 
Oil and gas production tax net value re- 
ports due. 


NEW YORK 
January 15—— 

Cigarette agents’ reports due. 
January 20. 
Alcoholic beverage taxes and reports due. 

New York City retail sales tax returns and 
payment due. 
New York City use taxes and returns due. 
January 25—— 
New York City conduit company taxes and 
reports due. 
New York City public utility excise tax 
returns and payment due. 
January 31—— 
Gasoline tax reports and payment due. 





Last day to pay motor vehicle registration 
fees. 
NORTH CAROLINA 
January 1—— 


Installment-paper dealers’ 
ports and taxes due. 
Motor vehicle registration and fees due. 

January 10—— 
Carriers’ gasoline tax reports due. 
Railroads’ alcoholic beverage reports due. 
January 15—— 

Sales tax reports and payment due. 

Spirituous liquor tax due. 

Use tax reports and payment due. 

January 20—— 

Distributors’ 
due. 

Franchise bus carriers’ and haulers’ re- 
ports and taxes due. 

January 31—— 

Electric light, gas, power, sewage, street 
railway, and telephone company reports 
and taxes due. 

Lightning rod dealers’ and manufacturers’ 
reports and taxes due. 


quarterly re- 


gasoline taxes and reports 


NORTH DAKOTA 





January 1 
Cigarette distributors’ reports due. 
Motor vehicle registration and fees due. 
January 15—— 
Alcoholic beverage transactions tax reports 
and payment due. 
Gasoline tax reports and payment due. 
Interstate motor carriers’ taxes due. 
January 20—— 
Annual reports of mining and manufac- 
turing companies due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 


OHIO 

January 10—— 

Admissions tax reports and payment due. 

Alcoholic beverage tax reports due from 

class A and B permittees. 

January 15—— 

Cigarette use tax and reports due. 

Use tax reports and payment due. 
January 20—— 

Dealers’ gasoline tax reports due. 
January 30—— 

Carriers’ gasoline tax reports due. 
January 31—— 

Gasoline tax due. 

Reports to Industrial Board due. 

Sales tax reports and payment due. 


OKLAHOMA 
January 1 
Motor vehicle registration and fees due. 
Oil, gas and mineral gross production 
tax reports and payment due. 
Property tax installment due. 
January 5—— 
Mine operators’ (other than coal mines) 
reports due. 
January 10—— 
Airports’ gross receipts tax reports and 
payment due. 
Alcoholic beverage taxes and reports due. 
January 15—— 
Carriers’ gasoline tax reports due. 
Gasoline tax reports and payment due. 
Sales tax reports and payment due. 











January 20—— 
Coal mine operators’ reports due. 
Use fuel oil tax and reports due. 
Use tax reports and payment due. 
January 21—— 
Annual industrial reports due. 
January 30—— 
Cotton manufacturers’ reports and taxes 


due. 
Natural gas and oil information reports 
due. 
OREGON 
January 1—— 


Motor vehicle registration and fees due. 
January 10—— 
Cigarette wholesalers’ reports due. 

Oil production tax reports and payment 
due. 
January 20 
Alcoholic beverage tax reports and pay- 

ment due. 
Gasoline tax reports and payment due. 
Motor carriers’ reports and taxes due. 





PENNSYLVANIA 
January 10—— 

Malt beverage reports due. 

Spirituous and vinous liquor importers’ re- 
ports due. 

January 15—— 

Employers’ returns of tax withheld at 
source due under Philadelphia income 
tax. 

Manufacturers’ alcoholic beverage tax re- 
ports and payment due. 

January 25—— 
Philadelphia real property taxes due. 
January 31—— 
Gasoline tax reports and payment due. 
Reports of unclaimed money and dividends 


due. 
RHODE ISLAND 
January 10—— 
Manufacturers’ alcoholic beverage reports 
due. 


Tobacco products tax reports due. 
January 15—— 
Gasoline tax and reports due. 


SOUTH CAROLINA 





January 1 
Motor carriers’ tax (installment) due. 
January 10 
Admissions tax reports and payment due. 
Beer and wine wholesalers’ reports due. 
Last day to file power tax returns and pay 
tax. 
January 15—— 
Motor fuel taxes and reports due. 
January 20—— 
Gasoline tax reports and payment due. 
January 30—— 

Insurance company premiums tax report 
and tax (semiannual installment) due. 
January 31 

Foreign corporation reports due. 








SOUTH DAKOTA 
January 1—— 
Chain store tax due. 
Express company taxes due. 
Fire insurance company premiums tax due. 
Motor carriers of persons—taxes due. 
Private car line property taxes due. 
Property tax due. 
January 10—— 
Interstate motor carriers’ tax and reports 
due. 
January 15—— 
Alcoholic beverage sales reports due. 
Gasoline tax reports due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
January 20 
Domestic corporation reports due. 
January 30 
Mineral products severance tax reports and 
payment due. 
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TENNESSEE 
January 1—— 
Cottonseed oil mills’ reports due during 
month. 


January 5—— 
Cigarette distributors’ reports due. 
January 10—— 
Barrel tax on beer due. 
Carriers’ gasoline tax reports due. 
Last day to file alcohoic beverage reports. 
January 15—— 
Collection and adjustment license taxes and 
reports due. 
Reports due on fuel used in internal com- 
bustion engines. 
January 20—— 
Distributors’ gasoline tax reports and pay- 
ment due. 
Liquid carbonic acid gas tax due. 
January 31—— 
Last day to file insurance company pre- 
miums tax returns and pay tax install- 
ment. 


TEXAS 
January 1—— 
Commercial and collection agency reports 
and taxes due. 
Luxury excise (new radios, cosmetics, 
playing cards) tax and reports due. 
Motor carriers’ gross receipts tax and re- 
ports due. 
Ore, marble and cinnabar tax reports and 
payment due. 
Public utility taxes and reports due. 
Sulphur production taxes and reports due. 
Textbooks publishers’ tax reports and pay- 
ment due. 
January 15—— 
Oleomargarine dealers’ reports and taxes 
due. 
January 20—— 
Carriers’ motor fuel tax reports due. 
Motor fuel tax and reports due. 
Oil and gas well servicers’ gross receipts 
tax and reports due. 
Use tax and reports due on liquefied gases 
and liquid fuels. 
January 25—— 
Admissions tax reports and payment due. 
Carbon black production tax reports and 
payment due. 
Natural gas production tax reports and 
payment due. 
Oil production tax reports and payment due. 
Theatres’ prize and awards tax reports and 
payment due. 
January 31 
Bank share tax due. 





UTAH 
January 10—— 
Carriers’ gasoline tax reports due. 
Carriers’ use fuel tax reports due. 
Liquor licensees’ reports due. 
January 15—— 
Distributors’ and retailers’ gasoline tax 
reports and payment due. 
Sales tax returns and payment due. 
Use tax returns and payment due. 


VERMONT 
January 10—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Property taxes payable in quarterly in- 
stallments due. 
January 15—— 
Electric light and power company reports 
and taxes due. 
January 31—— 
Annual list of stockholders of corporations 
due. 
Gasoline tax reports and payment due. 


VIRGINIA 
January 1—— 
Business license taxes due. 
January 10—— 
Beer dealers’, bottlers’ and manufacturers’ 
reports due. 
Merchants’ license taxes and reports due. 
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January 20—— 
Carriers’ gasoline tax reports due. 
Gasoline tax reports and payment due. 
Use fuel tax and reports due. 


WASHINGTON 
January 10—— 
Brewers’ and manufacturers’ malt products 
reports due. 
January 15—— 
Admissions tax reports and payment due. 


Auto transportation company reports and 
taxes due. 


Butter substitutes reports and payment 
due. 

Carriers’ gasoline tax reports due. 

Gasoline, fuel oil and use fuel tax reports 
and payment due. 

Gross income tax returns and payment due. 

Public utility gross operating tax reports 
and payment due. 

Sales tax reports and payment due. 

Use tax reports and payment due. 


WEST VIRGINIA 
January 1 
Chain store tax due. 
January 10—— 
Alcoholic beverage taxes and reports due. 
January 15—— 
Sales tax reports and payment due. 
January 20—— 
Additional fees of public utilities due. 
January 30—— 
Annual and quarterly occupational gross 
income reports due. 
Annual sales tax reports and payment due. 
Gasoline tax reports and payment due. 





WISCONSIN 


January 1 
Beer tax reports due. 
Motor carrier’s flat tax due. 
Motor vehicle registration due. 
January 10—— 
Alcoholic beverage tax reports due. 
Oleomargarine tax reports and payment 
due. 
Tobacco products tax returns due. 
January 20—— 
Gasoline tax and diesel fuel reports and 
payment due. 
January 31—— 
Common and contract motor carriers’ re- 
ports due. 
General property taxes due. 
Privilege dividend taxes and returns due. 





WYOMING 

January 1—— 

Motor carriers’ registration and fees due. 
January 10—— 

Carriers’ gasoline tax reports due. 
January 15—— 

Dealers’ gasoline tax and reports due. 

Sales tax reports and payment due. 

Use tax reports and payment due. 

Wholesalers’ gasoline tax and reports due. 
January 20. 

Motor carriers’ taxes and reports due. 
January 31—— 

Coal miners’ reports due. 





FEDERAL TAX CALENDAR 
January 15—— 

Corporation income tax and excess profits 
tax returns due for fiscal year ended 
October 31. Forms 1120 and 1121, 

Entire income-excess profits taxes or first 
quarterly installment due on returns for 
fiscal year ended October 31. Forms 
1040, 1041, 1120, 1121, 1120H, 1120L. 

Entire income tax or first and second quar- 
terly installments due under general ex- 
tension (citizens abroad, etc.) for fiscal 
year ended July 31, with interest at 6% 
from October 15 on first installment. 
Form 1040 or 1120. 
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January 15——cont’d— 

Entire income tax or first quarterly in- 
stallment due on returns of nonresidents 
for fiscal year ended July 31. Forms 
1040B, 1040NB, 1040NB-a, 1120NB. 

Fiduciary income tax return due for fiscal 
year ended October 31. Form 1041. 

Foreign partnership return of income due 
by general extension for fiscal year end- 
ed July 31. Form 1065. 

Individual income tax returns due by gen- 
eral extension for fiscal year ended July 
31, in case of American citizens abroad. 
Form 1040. 

Individual income tax return due for fiscal 
year ended October 31. Form 1040. 

Last quarterly income tax payment due on 
returns of nonresidents for fiscal year 
ended October 31, 1940. Forms 1040B, 
1040NB, 1040NB-a, 1120NB. 

Life insurance company income tax returns 
due for fiscal year ended October 31. 
Form 1120L. 

Monthly information return of stockhold- 
ers and directors of foreign personal 
holding companies due for December. 
Form 957. 


Nonresident alien individual income tax 
return due for fiscal year ended July 31. 
Form 1040B. 


Nonresident alien individual income tax 
return due (no U. S. business or office) 


for fiscal year ended July 31. Forms 
1040NB, 1040NB-a. 
Nonresident foreign corporation income 


tax return due for fiscal year ended 
July 31. Form 1120NB. 


Partnership return of income due for fiscal 
year ended October 31. Form 1065. 


Resident foreign corporations and domes- 
tic corporations with business and books 
abroad or principal income from U. S. 
possessions—-returns due for fiscal year 
ended July 31, by general extension. 
Forms 1120 and 1121. 


Second quarterly income-excess profits tax 
payment due for fiscal year ended July 
31. Forms 1040, 1041, 1120, 1120H., 
1120L, 1121. 


Second quarterly income tax payment due 
on returns of nonresidents for fiscal year 
ended April 30. Forms 1140B, 1120H, 
1120L, 1120NB. 

Stockbrokers’ monthly return of stamp 
account due for December. Form 8338. 


Third quarterly income-excess profits tax 
payment due for fiscal year ended April 
30. Forms 1040, 1041, 1120, 1120H, 
1120L, 1121. 


January 20—— 

Monthly information return of ownership 
certificates and income tax to be paid at 
source on bonds due for December. 
Form 1012. 

January 31 

Admissions, dues and safety deposit box 
rentals tax due for December. Form 
729, 

Excise taxes on electrical energy, telegraph 
and telephone facilities, transportation 
of oil by pipe line, and passenger trans- 
portation due for December. Form 727. 


Excise taxes on lubricating oils, matches, 





and gasoline due for December. Form 
726. 

Excise taxes on sales due for December. 
Form 728. 

Processing taxes on oils due for December. 
Form 932. 


Retail dealers’ excise tax and returns due 
for December on jewelry, etc., furs and 
toilet preparations. Form 728a. 


Sugar (manufactured) tax due for Decem- 
ber. Form 1 (Sugar). 


Tax on bowling alleys, billiard and pool 
rooms and coin operated amusement and 
gaming devices due for January, if lia- 
bility incurred. Form 11B. 
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TAX ES—The Tax Magazine 


The Famous Montgomery Tax Books 


1. 


NOW -—ihe Two New Handbooks 
Your 1941-42 Tax Requirements: 


Exeess Profits and Other 









Federal Taxes on Corporations 


High Authority; 


Practical Advice 


The Montgomery tax books are 
practical material, for those who have 
the business responsibility of the tax 
job. They are the work of a leading 
tax authority, rooted in the experience 
of an organization of lawyers and pro- 
fessional accountants who handle in 
practice hundreds of tax questions. 

ROBERT H. MONTGOMERY is a 
Counsellor-at-law ; a Certified Public 
Accountant; author of Auditing, of 
Federal Tax Practice, and, since 1917, 
of successive editions of his famous 
Iederal Tax Handbooks. 

In these Handbooks you get cross- 
currents, recommendations, and con- 
clusions from countless cases where 
the author and the legal and account- 
ing experts associated with him have 
had the responsibility of decision. 

This quality of on-the-firing-line ex- 
perience gives the books a reality all 
their own. They are not paralleled. 
That it pays to use them is shown by 
their continuous use by corporation 
officers, accountants, lawyers, bank 
men through 19 preceding issues— 
these 1941-42 volumes are the 20th. 





2. Federal Taxes 


going to give most trouble. 


this new volume. 


NOTE: In the event that an- 
other tax law is passed prior 
to March 15, 1942, which af- 
fects 1941 calendar year re- 
turns, a supplement dealing 
with all of such changes will 
be prepared and sent without 
charge to each purchaser of 
the 1941-42 tax books. 


on Estates, Trusts, and Gifts 


The complete, outstanding treat- 
ment of these taxes—for executors 
and administrators; trust officers, 
attorneys, and accountants; prop- 
erty owners and their beneficiaries. 

Covers the application of federal 
estate and gift taxes, as well as the 
income tax problems peculiar to 
estates and trusts. It brings the 
entire situation down to date; in- 
terprets the law, court decisions, 
and official rulings into plain state- 
ments of advice and procedure. 

The counsel, suggestions, and 
warnings presented afford a unique 
and constantly useful foundation in 
determining legal and accounting 


questions arising the year round in 
handling property. 

With today’s drastic rates, tax- 
payers and their counsel should 
know and be able to take advantage 
of means permitted by law to re- 
duce tax liability. The discussion in 
this book will repay closest study. 

One of the most important fea- 
tures is its far-sighted help looking 
toward the minimizing of taxes in 
planning the disposition of estates. 
Effects of federal income, gift, 
and estate taxes are coordinated 
so that methods of arriving at mini- 


mum tax burdens $7 50 
e 


are clearly indicated. 





GEND FOR YOUR COPIES NOW. This year, whatever back- 


ground of tax skill or tax information you have, you can’t afford 
not to take advantage of this kind of counsel. Use form at right. 





The Ronald Press Company, Publishers 


It concentrates particularly on 
straightening out the intricacies of the 
excess profits tax, in the application of 
which lie so many traps for the un- 
wary. No excess profits tax return 
should be filed, and no extraordinary, 
important, or intercompany transac- 
tion should be effected, without review 
of the unique, interpretative counsel in 


It explains the requirements of the 
law, including the changes in manner 
of computing the excess profits tax, 
unraveling the mazes as you meet 
them in applying the statute to practi- 
cal business situations; interprets the 


BRAND new volume, specially prepared to meet the unusually difficult 
requirements which this year confront all who are working with corporation 
taxes. Answers your need for complete information, in one place and freed 
from all irrelevant matters, on those aspects of corporate taxation that are 


effect of significant Treasury rulings 
and court decisions. 

It applies wide experience under 
successive excess profits tax laws to 
help a company elect and follow 
through, under the manv options pro- 
vided, the course best suited to its par- 
ticular needs; to explain the methods of 
determining invested capital, base pe- 
riod earnings, qualifications for relief. 

Throughout it helps you to find alter- 
native and perhaps more favorable 
courses; points out important conse- 
quences of specific action; helps see 
possibly limiting effects of precedents 
you may establish. 


Covers Corporation 
Normal Taxes; Other Taxes 


Determination of a corporation’s excess 
profits tax is closely tied in with that of its nor- 
mal income tax and surtax. The book presents 
methods and rates for computing these latter 
taxes, and covers preparation of returns. It 
takes up problems of policy presented by the 
taxes on undistributed profits of corporations; 
decisions to be made under the capital stock and 
declared value excess profits tax; requirements 
to obtain a deduction for amortization of emer- 
gency facilities. —— indexed; you are 
getting maximum information, 
at maximum reference speed. $7.50 

Sa a a ee eee ee eee eee ee ee 


1 THE RONALD PRESS COMPANY 
I Dept. M553, 15 East 26th St., New York, N. Y. 


Please send us Montgomery’s 1941-42 tax books 
i as checked below: 


1 (2 Excess Profits and Other Federal Taxes on 
MINIS 55.562 eres soccer ee ben aniwaianweeaenn $7.50 


‘ J Federal Taxes on Estates, Trusts, and Gifts........ 7.50 


i Within 5 days after receiving books we will send 
payment in full, plus a few cents for delivery. 
(We pay delivery charges if you remit with order.) 


I Company or 
i Firm Name........... Ea RE ET es RR Re rR eT 
(Must be filled in unless you remit with order.) 


1 By (your WQme)...........-..--2..c-cscecesecccorese Position 


i SARS ne ee eee ee CT eRe Se ee 
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CORRELATION OF GIFT AND 
ESTATE TAXES 


Hilliam C. 







Warren, Member of the 
New York Bar 


55 Harvard Law Review, November, 1941, 
p. 1-43 


The fundamental problem presented by 
the enactment of the gift tax is the deter- 
mination of its exact relation to the two 
older federal taxes, the income and estate 
taxes, which had already had a considerable 
legislative, administrative, and judicial de- 
velopment. Fifteen years elapsed, however, 
before the Supreme Court in Estate of San- 
ford v. Commissioner, 308 U. S. 39, was faced 
with the problem of the interrelation or 
correlation of the federal income, estate, and 
gift taxes, 























History of Federal Estate and Gift Taxes 


The present federal estate tax has had a 
continuous history from September 8, 1916, 
when the Revenue Act of 1916 became effec- 
tive. The tax imposed by this act was grad- 
uated from 1% on the first $50,000 up to 
10% of the value of an estate which ex- 
ceeded $10,000,000. The Revenue Act of 
1924 was the first to provide a credit against 
the federal tax on account of death taxes 
paid to the states. Beginning with the Rev- 
enue Act of 1932, Congress imposed rates 
with the purpose of making the estate tax 
really productive of revenue to the Federal 
Government. An “additional estate tax” was 
created, all of which was to go to the Fed- 
eral Government. Subsequent revenue acts 
have increased the rates so that the total 
estate tax and additional estate tax now 
amount to 77% of the value of estates in 
excess of $10,000,000. 

Immediately upon the enactment of the 
estate tax in 1916, efforts to avoid the tax 
were made, and they became more prevalent 
as the rates were increased. As the loop- 
holes were found, Congress, in each revenue 
act, tried to close them. 

This tax was repealed by the Revenue 
Act of 1926. This Act, however, added to 
the estate tax provision including in the 
decedent’s gross estate gifts in contempla- 
tion of death, a proviso that all gifts made 
within two years of death were conclusively 
presumed to be gifts made in contempla- 
tion of death. But the two-year conclusive 













































presumption failed to stand the test of con- 
stitutionality in Heiner v. Donnan, 285 U. S. 
312, on March 21, 1932. The success of the 
taxpayer in the Donnan case, supra, however, 
was not a complete victory for taxpayers 
because the decision prompted the gift tax 
imposed by the Revenue Act of 1932. The 
distinctive feature of this gift tax is its 
cumulative operation; the tax on any gift 
is determined by adding the amount of the 
gift to the taxable gifts of prior years and 
imposing the progressive gift tax rates. 


Development of the Federal Estate Tax 


The separate legislative development of 
the estate tax and the gift tax has been the 
principal cause of the difficulty in correlat- 
ing the two. The scope of the present estate 
tax has expanded constantly since 1916 as 
Congress has reached into related fields to 
include under it inter vivos transfers made 
to avoid the tax or, as they are often termed, 
testamentary substitutes. Thus the federal 
estate tax, in addition to taxing property 
of a decedent passing in testate or intestate 
succession, taxes dower and curtesy or their 
statutory equivalents, transfers in contem- 
plation of death, transfers taking effect upon 
death, revocable transfers, survivorships in 
joint estates, property passing under a gen- 
eral power of appointment, and the pro- 
ceeds of life insurance. The inclusion of 
such various property interests under the 
estate tax finds its justification in two prin- 
ciples: first, a new concept of interests pass- 
ing from the dead to the living which is not 
based upon legal concepts of inheritance, 
but makes its criterion any economic shift- 
ing generated by death; and, second, the 
treatment of inter vivos transfers which 
might be used to avoid the estate tax as 
testamentary for the purpose of the estate 
tax. 

Gifts in contemplation of death were ex- 
pressly taxes from the inception of the fed- 
eral estate tax. This provision is necessary 
to combat the most obvious kind of tax 
avoidance, but it engenders numerous ad- 
ministrative difficulties because it turns on 
the state of mind of a man now dead. 

Since the Revenue Act of 1916, an estate 
tax has been imposed upon transfers with- 
out adequate and full consideration in money 
or money’s worth which are intended to 
take effect in possession or enjoyment at 
752 
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or after death. A conveyance of this type 
would offer an obvious means of avoiding 
the estate tax, but the opinion in the Bul- 
lard case, 303 U. S. 387, also illustrates the 
difficulties of including such a transfer, tak- 
ing effect at death, in the gross estate. 


In 1924 the estate tax was expressly made 
to cover revocable transfers of property. 
Although five years later the Supreme Court 
was to hold a revocable trust taxable as a 
transfer taking effect upon death, there was 
considerable doubt upon this point in 1924. 
Moreover, the 1924 amendment provided 
that a trust was includable in the gross 
estate if the trust was subject at the date 
of death to any change by the decedent 
alone or in conjunction with any person. 


The estate tax since its inception has 
specifically taxed survivorship in joint in- 
terests. Joint estates are now included in 
the gross estate to the extent that the dece- 
dent originally owned the property or ac- 
quired it for value. 


The Revenue Act of 1918 and subsequent 
acts have expressly taxed as part of the 
gross estate property passing pursuant to 
the exercise of a general power of appoint- 
ment. In so doing, the old common-law 
concept of inheritance is disregarded. The 
effectiveness of an estate tax which is ap- 
plied only to the exercise of general powers 
of appointment is open to serious question. 
It should be pointed out, however, that the 
recent decision of the Supreme Court in 
Morgan v. Commissioner, 309 U. S. 78, indi- 
cates an important trend toward a more 
effective administration of the provision. 


The Revenue Act of 1918 contained for 
the first time provisions taxing the proceeds 
of life insurance policies taken out by the 
decedent. If such policies are payable to = 
decedent’s estate, the full amount receivable 
by the executor is included in the gross es- 
tate. If the policies are payable to other 
beneficiaries, then the excess over $40,900 of 
the amounts receivable bv such beneficiaries 
is included in the gross estate. 

This survey of the development of the 
estate tax indicates that by its provisions 


many inter vivos transfers which are irrev- | 
This § 


ocable are subject to the estate tax. 
inclusion of property transferred irrevocably 
during life, including testamentary _— 
tutes and gifts in contemplation of death, 
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jart of the gross estate causes numerous 
problems in correlating the gift tax, which 
was enacted at a time when most of the 
current provisions of the estate tax were in 
efect. In an effort to alleviate the hard- 
ships attendant on transfers of property 
which were subject to both the gift and 
estate taxes, Congress provided for a credit 
against the estate tax for gift taxes paid on 
he same property. It was, therefore, in- 
evitable that serious problems would arise 
nthe administration of the two taxes. 


Development of the Gift Tax 


The Supreme Court of the United States 

has decided three cases determining whether 
rertain transactions constituted transfers 
subject to the gift tax. Each case involved 
trust subject to the grantor’s power to 
iter, amend, or revoke. In Burnet v. Gug- 
ynheim, 288 U. S. 280, trusts had been 
created in 1917 for the benefit of the grant- 
r’s children, with a reserved power of revoca- 
ion. The power of revocation was relinquished 
n 1925, during the effective period of the 
1924 gift tax. The court held that the re- 
inquishment of the power effected a taxable 
‘ransfer because the gift was not complete 
intil the property had been put beyond the 
control of the grantor. The soundness of 
this conclusion seems beyond question. 


In the companion cases of Estate of Sanford 

Commissioner, and Rasquin v. Hum- 
threys, 308 U. S. 54, the Court was con- 
‘ronted with the single question of whether 
the relinquishment by the grantor of a 
power to designate new beneficiaries other 
than himself constituted a taxable gift. In 
the Sanford case, supra, the decedent had 
reated in 1913 trusts of personal property 
or named beneficiaries, reserving to himself 
‘he power to terminate or modify the trusts 
n whole or in part. In 1919, he surrendered 
the power to revoke each of the trusts and 
reserved the right to modify any or all of 
the trusts, but provided that this right “shall 
nno way be deemed or construed to include 
ny right or privilege” in the donor “to 
vithdraw principal or income from any 
rust.” In August, 1924, during the effective 
veriod of the 1924 gift tax, the decedent 
‘renounced the remaining power to modify 
he trusts. The Commissioner ruled that 
the gifts became complete only upon the 
lecedent’s final renunciation of his power to 
nodify the trusts, in which he was sustained 
y the Supreme Court. 


If the court had held otherwise in the 
mford case, supra, the legislative intent in 
macting the gift tax could have been car- 
‘ed out. To put it in concrete form, the 
“iit tax should be imposed as soon as the 
lonor or grantor ceases to bear the burden 
{the income tax on the income derived 
tom the property transferred. This clearly 
vould carry out the legislative intent to har- 
mnonize the gift and income taxes, but it 
vould of necessity result in the overruling 
tthe Sanford case, supra. 


After these two taxes had been corre- 
ated it would be an easy matter to corre- 
ate the gift and estate taxes because the 
state tax would be imposed as it is im- 
losed today. The credit allowed for gift 
kxes paid on the same property included 
athe gross estate would partially mitigate 































































































































































Mr. Justice Stone completely ignored the 
ecessity of correlating the gift tax not only 
mth the estate tax but also with the income 
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tax. Instead, he approached the whole prob- 
lem from the standpoint of correlating the 
estate tax with the gift tax. Because of 
this fundamental misunderstanding of the 
legislative intent, the result reached in the 
Sanford case, supra, does not seem sound, 
and a reconsideration by the Supreme Court 
appears desirable. 


Application of Gift and Estate Taxes 


Next, the author directs attention to various 
classes or groups of cases which arise in 
the application of the gift and estate tax 
provisions and the possible effect of the 
Sanford case, supra, on the conclusions to be 
reached. 


A. Gifts made in contemplation of death 
can be summarily dismissed in consider- 
ing the correlation of the federal gift and 
estate taxes. They are clearly subject to the 
gift tax and are also expressly taxable as 
part of the decedent’s gross estate under 
Section 81l(c) of the Internal Revenue 
Code. 


B. Under Section 811(c) a transfer in 
trust of property in which the grantor re- 
serves a life estate is expressly taxable as 
part of his gross estate, and this provision 
has been held constitutional. Upon the 
transfer of the property in trust, however, 
valuable property rights in the remainder 
after the life estate have been created in 
others. It seems undeniable that the crea- 
tion of these property rights represents a 
transfer of property within the scope of the 
gift tax to the extent that it is without ade- 
quate consideration in money or money’s 
worth. 


C. Where an inter vivos transfer of prop- 
erty in trust is made in which the grantor 
retains a possibility of reverter, the Su- 
preme Court held that the retention of the 
possibility of reverter by the settlor did not 
cause the inclusion of the property in the 
grantor’s gross estate. In 1939, the Court 
reviewed these decisions in Helvering v. Hal- 
lock, 309 U. S. 106, and overruled them. It 
seems clear from this case that so long as 
the grantor retains any possibility of re- 
verter, however remote and contingent it 
may be, the property is to be included in 
his gross estate. 


Prior to the Sanford case, supra, the Cir- 
cuit Court of Appeals and the Board of 
Tax Appeals held that a transfer of prop- 
erty in trust in which the grantor retains 
a possibility of reverter, constitutes a com- 
plete and taxable gift. Subsequent to the 
Sanford case, supra, the Board of Tax Ap- 
peals has held that the transfers were in- 
tended to take effect in possession or 
enjoyment at or after death and, therefore, 
were incomplete gifts. 


D. Revocable trusts also form a group of 
cases requiring separate consideration. By 
Section 811(d) of the Internal Revenue 
Code, if the decedent has created a trust 
which at the date of his death was subject 
to any change through the exercise of a 
power, either by the decedent alone or in 
conjunction with any person, to alter, 
amend, or revoke, the value of the corpus 
of the trust is included in the decedent’s 
estate. The words “any person” have been 
interpreted by the Supreme Court to in- 
clude even a beneficiary with a substantial 
adverse interest. 


E. Similar to the Sanford case, supra, is 
the group of cases in which a grantor has 
created an irrevocable trust, reserving only 
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the right to appoint the remainder after his 
life estate by will, and designating bene- 
ficiaries in default of appointment. Such a 
reserved power clearly constitutes economic 
control and causes the corpus of the trust 
to be included in the gross estate. 


F. Property which is jointly held repre- 
sents another class of cases and presents 
numerous problems involving the correla- 
tion of the federal taxes. Section 811(e) 
of the Internal Revenue Code extends the 
estate tax to joint ownerships wherein the 
right of survivorship exists. It specifically 
reaches property held jointly by the dece- 
dent and any other person or persons, or by 
the decedent and spouse as tenants. 


In relation to the gift tax regulations, 
here, again, the joint tenant has transferred 
a valuable legal right upon the gratuitous 
creation of the joint tenancy, particularly 
in the light of the fact that severance can 
be accomplished at the will of either party. 
There seems no reason to exclude half the 
value of the property transferred from the 
gift tax. 

Tenancies by the entirety present more 
complicating factors because such tenancies 
cannot be severed. The Treasury Regula- 
tions provide that where a husband with 
his own funds purchases property and has 
the title conveyed to himself and wife as 
tenants by the entirety, a gift is made to 
the wife. The value of this gift is actuarially 
determined by adding the value of her right, 
if any, to the income or other enjoyment 
of the property during their joint lives, to 
the value of her right to the whole of the 
property should she survive him. ‘These 
provisions have been sustained in substance 
by two circuit courts of appeal, although 
the Board of Tax Appeals has twice decided 
the other way. 


G. The problems in correlation of the 
gift and estate taxes with relation to insur- 
ance are brought to a head by a recent 
Treasury Decision which includes insurance 
in the gross estate regardless of whether 
the decedent retained legal incidents of own- 
ership. It is clear that so long as the 
insured retains legal incidents of owner- 
ship, such as the right to change the bene- 
ficiary, borrow on the policy, or surrender 
it for cash, there can be no gift of insur- 
ance. 


-H. In another group of cases involving 
trusts created to discharge certain legal ob- 
ligations of the grantor, the Supreme Court 
held that where a grantor creates a trust to 
discharge his alimony obligation pursuant to 
a divorce decree and the obligation is a 
continuing one under the laws of the state 
granting the divorce, the trust income is 
taxable to the grantor. By the terms of 
most alimony trusts, the remainder interest 
after the divorced wife’s life estate is ir- 
revocably vested in their children. The value 
of this remainder interest is clearly subject 
to the gift tax. For estate tax purposes, 
in most cases the grantor will enjoy the 
trust income by the discharge of his alimony 
obligation up to the date of death. 


Gift Tax Credit 


The credit provided in the estate tax for 
gift taxes paid by the decedent in connec- 
tion with the transfer of property included 
in the gross estate does not overcome the 
chaos which is so prevalent in the current 
application of the gift and estate taxes. The 
amount of the credit cannot exceed an 
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amount which bears the same ratio to the 
estate tax as the value at the time of the 
gift or at the time of the death, whichever 
is lower, of so much of the property as is 
included in the gross estate bears to the 
entire value of the gross estate. This credit 
should apply where the remainder after a 
life estate reserved by the grantor is sub- 
jected to a gift tax and the entire value of 
the corpus is included in the gross estate, 
because the sum of all the parts should 
equal the whole, but the question has not 
vet been decided. 


Approach to the Correlation Problem 


If a thorough revision were made of our 
federal revenue system, a definite approach 
would have to be adopted by the draftsmen 
of such legislation. It has been suggested 
that the estate and gift taxes be integrated. 

Another legislative approach which we 
have been tending towards, unlike integra- 
tion, is based on the fundamental legal prin- 
ciples underlying the three federal taxes 
and on a sense of innate fairness. The in- 
come tax should apply in all cases where 
the transferor has not irrevocably divested 
himself of all rights and powers over the 
property transferred. If any strings are re- 
served, then the transferor is to bear the 
burden of the income tax derived from such 
transferred property. Similarly, if any 
strings are reserved, the property should 
be included in the gross estate for estate 
tax purposes. The gift tax then presents 
no problem of correlation. 


THE PROBLEM OF RESIDENCE IN 
STATE TAXATION OF INCOME 


Frank M. Keesling, Member of the California 
Bar 


29 California Law Review, September, 1941, 
p. 706-730 


The decisions of the United States Su- 
preme Court upholding the power of the 
states to tax the entire income of residents, 
even though derived from sources outside 
the taxing state, are in harmony with the 
theory that an income tax is based primarily 
upon ability to pay. They clear the way 
for the proper functioning of the progressive 
rates characteristic of such a tax. If the 
states avail themselves of the full measure 
of their jurisdiction, they can levy income 
taxes which actually measure true net in- 
come; namely, the difference between the 
taxpayer’s aggregate gains from all sources 
for the taxable year and his aggregate re- 
lated deductions, and thereby apportion 
some of the costs of government among 
their residents according to ability to pay. 

If all states imposed income taxes at 
comparable rates on the entire net income 
of their residents, there would be no neces- 
sity whatever to tax the local income of 
nonresidents, since that income would then 
be subject to a burden equivalent to that 
imposed upon the local income of residents. 
In the absence of such conditions, however, 
a state is fully justified in artificially graft- 
ing upon its income tax system a tax upon 
the local income of nonresidents which bears 
no relation to their total net income. 


In this application the tax would not, as 
in the case of residents, be a personal tax 
measured by the taxpayer’s ability to pay. 
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The income tax proper would be based upon 
the protection accorded by the state to the 
resident, ‘in his person, in his right to re- 
ceive the income, and in his enjoyment of 
it when received.” 

While the simultaneous use by several 
states of both bases for the taxation of in- 
come may result in double taxation of the 
same income in those cases where residents 
of one state derive income from sources in 
another, no injustice will result if the states 
adopt some method of equalizing the rela- 
tively heavy tax burdens in such cases. 


Elimination of Double State Taxation of 
Income 


Discriminatory double taxation of income 
derived from property and activities in 
states other than the state of which the 
recipient is a resident, although reduced in 
extent, will not be eliminated by confining 
the taxation of income either to income of 
residents, or to income from sources within 
the state, unless one or the other of these 
concepts is followed uniformly. So long 
as some states tax income of residents from 
sources without the state and other states 
tax income of nonresidents from sources 
within the state, income of residents of the 
former derived from sources within the lat- 
ter will be doubly taxed irrespective of 
whether any of the states follow both con- 
cepts. 

Most of the states having income tax laws 
follow both concepts of income taxation and 
thus tax not only income from sources with- 
in the state irrespective of the residence 
of the recipient, but also tax persons classed 
as residents on income from extraterritorial 
sources as well. Although each of the re- 
mainder of the states having income tax 
laws confines its tax to one of these classes 
of income, there is no uniformity among 
them as to the concept followed. 


It is unlikely that all or any considerable 
number of the states which follow both 
concepts will be sufficiently impressed with 
the superior merits of either to accept the 
loss of revenue incident to the adoption of 
one to the exclusion of the other. It is 
even more unlikely that all the states will 
uniformly agree that one rather than the 
other should be adopted. 


A number of states have attempted to 
solve the double taxation dilemma by allow- 
ing either residents, nonresidents or both a 
credit against the tax imposed by them on 
income taxable under their laws for taxes 
imposed by other states on the same in- 
come. In so far as the elimination of double 
taxation of income is concerned it is imma- 
terial whether residents are allowed a credit 
against taxes imposed by the state of resi- 
dence on income from. extraterritorial 
sources for taxes on the same income im- 
posed by the state or states from which 
the income is derived, or whether nonresi- 
dents are allowed a credit against the taxes 
on income from sources within the state 
for taxes imposed by the state of residence 
on such income. If either method were 
adopted in all the states having income tax 
laws, double taxation of income resulting 
from the taxation of residents on income 
from extraterritorial sources, and of non- 
residents on income from sources within 


the taxing state, would be completely 
avoided. 


It is probable, however, that a number of 
the states, either because they are unwilling 
to forego the revenue which would be lost 
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if they allowed nonresidents a credit for 
taxes imposed by the state of residence, 
or because they are indifferent to the prcb- 
lem of double state taxation of income, will 
fail to cooperate effectively in obtaining the 
desired uniformity. In any event it is un- 
likely that even substantial uniformity wil 
be attained in the near future. 


In the meantime the states that are will- 
ing to cooperate in eliminating double state 
taxation of income through allowance oj 
credit to nonresidents are immediately con- 
fronted with the problem of protecting their 
residents against double taxation of income 
derived from sources within states whicl 
tax income of nonresidents, but do not 
allow them a credit for taxes imposed by 
the state of residence. There is the further 
problem of avoiding the confusion and per- 
plexities incident to the application of non- 
resident credit provisions to those nonresidents 
whose home states allow them a credit for 
taxes imposed by the states from which 
their income is derived. 


A simple solution to the first problem 
would be to allow residents as well as non- 
residents a credit. If, however, the credit 
is allowed irrespective of whether other 
states allow credit to nonresidents, an ut- 
terly chaotic condition will exist in the case 
of residents who derive income from states 
that allow credit to nonresidents. Accord- 
ingly, if residents are to be allowed a credit, 
the credit should be confined to taxes im- 
posed by other states which do not allow 
credit to nonresidents. 

The second problem mentioned above, 
that of avoiding the confusion incident to 
the application of nonresident credit provi- 
sions in cases where the state of residence 
of the nonresident allows credit to its resi- 
dents, irrespective of whether they are enti- 
tled to credit in the states where the income 
is earned, can be met by denying nonresi- 
dents credit for taxes imposed by their state 
of residence in such cases. 

With the foregoing limitations, a state 
which taxes the income of residents from 
both local and extraterritorial sources, and 
the income of nonresidents from sources 
within the state, but adopts both resident 
and nonresident credit provisions will insure 
the following results: First, as a result of 
taxing the income of residents from extra- 
territorial sources, discrimination against 
residents who derive all their income from 
within the state will be avoided. Secondly, 
by allowing residents credit for taxes paid 
other states, the state will protect residents 
who derive income from extraterritorial 
sources against discriminatory multiple tax- 
ation, and, thirdly, by not giving residents 
credit for taxes paid to other states if such 
other states allow nonresidents credit for 
taxes imposed by the state of residence, 
and by not allowing nonresidents credit 1 
the state of residence allows its residents 
credit for taxes imposed by the states irom 
which the income is derived, irrespective 01 
whether such states allow credit for taxes 
imposed by the state of residence, the re- 
spective states will avoid conflicts in the 
application of their credit provisions. 

Adoption by any state of both resident 
and nonresident credit provisions, as sug- 
gested above, may be objected to on the 
grounds that the state will yield both in the 
case of residents and nonresidents, to states 
which allow credit to neither residents not 
nonresidents. 
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INTERPRETATIONS 
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U. S. Supreme Court 


Cost Plus a Fixed-Fee Basis—Under the terms of the 
Alabama statute imposing a sales tax, with which the seller 
is chargeable, but which he is required to collect from the 
purchaser, persons contracting with the Federal Government 
upon a cost plus a fixed fee basis are the purchasers of the 
material used in performing the contract and are subject to 
tax. They are not relieved because of acting in a general 
sense for the government, or because the economic burden 
falls upon the government, or by virtue of title to the material 
passing to the government upon delivery to the contractor. 
SC, in State of Alabama v. King and Boozer et al. No. 602, 
October Term, 1941. CCH Ala. CT § 69-001. 


Appellate and Lower Courts 


Bad Debt Deductions—Year of Worthlessness—Ascertain- 
ment.—A claimed bad debt deduction in 1936 for loss sus- 
tained due to failure to collect $100,000 of a $200,000 debt 
originally owed to taxpayer is denied where it appears that 
in 1933 the taxpayer entered into a contract with his debtor 
by which he wrote off one-half of the total debt. The 
deduction, if allowable at any time, could be permitted only 
in 1933. Another claimed bad debt deduction arising from 
the cancelation of $80,000 of $100,000 due the taxpayer from 
another person is also denied, the taxpayer having failed to 
prove proper ascertainment of worthlessness in the taxable 
year 1936. 

Affirming, per curiam, BTA memorandum decision, CCH 
Dec. 11,773-C, reported at 413 CCH J 7373-C—CCA-3, in 
Estate of Nathaniel King, Laura A. King, Selma K. Feinberg, 
and Marjorie K. Rachlin, Exrx., under Last Will and Testament 
of Nathaniel King, Deceased, and Laura K. King, Individually v. 
Commissioner of Internal Revenue. No. 7780, October Term, 
1941. 41-2 ustc f 9071. 


Capital Stock Tax—Doing Business.—Taxpayer, which was 
authorized to engage in many business activities but which in 
fact, was a holding company, with activities limited to such 
functions as receiving dividends, making dividend payments, 
aiding the financing of the subsidiaries, and serving as the 
guarantor of a lease obligation of one of its subsidiaries, was 
a corporation engaged in business within the meaning of the 
statute, for the fiscal year 1939, and is not exempt from the 
capital stock tax.—DC, SD Calif., Cent. Div., in Don Lee 
Holding Co. v. United States. Civil No. 1349-H. 41-2 ustc 
7 9695. 


Charitable Donations—Deductibility—Trust.—Fixed annual 
amounts, payable to members of testator’s family and certain 
others were not deductible as distributions of income to bene- 
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ficiaries under Sec. 162 (b), 1932 and 1934 Acts, since the 
annuities were payable, if necessary, out of principal. 

A portion (29/30) of the net gains on the sale of capital 
assets realized by the trustees was deductible in determining 
capital income as being permanently set aside for the benefit 
of charities within the contemplation of Sec. 162 (a), 1932 
and 1934 Acts, there being negligible probability that the 
corpus of the trust in question would be invaded. 

A portion (29/30) of the “surplus income” (income of a 
given year which remained after paying all expenses and mak- 
ing all payments to beneficiaries and was carried by the 
trustees to an account entitled “accumulated income’) was not 
deductible by the trustees as income then permanently set 
aside for the charitable remaindermen because the margin 
of safety was insufficient for the conclusion that danger of 
invasion is not present.—DC, Dist. of Mass., in Arthur N. 
Holcombe, Franklin T. Hammond and Alonzo R. Weed, Trustees 
u/w of Edwin Ginn v. United States. Holcombe, Hammond and 
Francis G. Goodale, Trustees, etc. v. Thomas B. Hassett, Acting 
Collector of Internal Revenue, Dist. of Mass. Law No. 6922, 
Civil No. 16. 41-2 ustc { 9704. 


Deduction—Taxes—Constitutionality——Corporation is en- 
titled to deduct from gross income accruals made for taxes 
imposed by a state statute which, subsequent to the taxable 
years, was declared unconstitutional, although the taxes were 
resisted, and never paid. 

Reversing decision of Board of Tax Appeals, 42 BTA 892, 
CCH Dec. 11,328, reported at 413 CCH {§ 7013.—CCA-3, in 
J. A. Dougherty’s Sons, Inc. v. Commissioner of Internal Reve- 
nue. No. 7653. 41-2 ustc J 9562. 


Deductions from Gross Income—Payments Made to Life 
Tenant for Use of Property.—In 1920, taxpayer entered into 
a contract with the life tenant of a building it occupied, by 
the terms of which the life tenant conveyed his interest in the 
property to the taxpayer in consideration of the payment to 
him of $200 a month during life, the life tenant agreeing to 
pay the insurance on the building, to keep the roof in repair 
and giving taxpayer the right to make other repairs. Later, in 
1920, taxpayer acquired the remainderman’s interest in the 
property for a lump sum payment. In 1923, it being found 
to be impractical to repair the old building, it was demolished, 
and a new building was constructed. After the acquisition 
of the premises, taxpayer carried both the land and the 
building on its books as capital assets. Monthly payments 
made in 1936 to the life tenant were a capital outlay and are 
not deductible either as exhaustion or amortization of the 
terminable interest acquired from the life tenant or as annuity 
payments. Furthermore, no part of the 1936 payments to the 
life tenant applicable to the payment for his interest in the 
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building, which was demolished in 1936, is deductible, for 
even if the demolition had occurred in 1936, and not thirteen 
years earlier, the cost of the building cannot be ascertained 
until after the death of the life tenant. 

Affirming BTA decision, 42 BTA 539, CCH Dec. 11,283, 
reported at 403 CCH { 7483—CCA-8, in The Citizen’s Na- 
tional Bank of Kirksville, Mo. v. Commissioner of Internal 
Revenue. No. 11,901, October Term, 1941. 41-2 ustc { 9699. 


Depletion—Bonuses—Restoration to Income upon Termin- 
ation of Lease.—The taxpayer in 1926, owning a tract of 
80,000 acres which he operated as a single ranch, leased such 
tract for oil and gas operations in many separate parcels to 
different lessees, receiving besides the usual royalties a cash 
bonus on each lease. Many leases were developed and pro- 
duction secured, but 26 of the leases were not developed and 
were surrendered in 1936. In 1926 the taxpayer took the 
2714% depletion allowance as a deduction. It is held that, 
upon the surrender in 1936 of the leases without any produc- 
tion, the amount of the depletion allowances must be restored 
to income in that year. Further, it is held that the taxpayer 
must treat each of the 26 leases here involved as a separate 
property rather than treating the entire ranch as “the prop- 
erty” within Sec. 204(c)(2), 1926 Act. 

Affirming Board of Tax Appeals decision, 40 BTA 1135, 
CCH Dec. 10,926, reported at 403 CCH {§ 7126.—CCA-5, J. T. 
Sneed, Jr. (Terry Thompson et al., Independent E-xrs., Sub- 
stituted in Place and Stead of J. T. Sneed, Jr., Deceased) v. 
Commissioner of Internal Revenue. No. 9560. 41-2 ustc {[ 9450. 


Distribution after Reduction of Capital.—Plaintiffs’ decedent 
owned stock of the X Company on which a dividend was 
received in 1934. Where such dividend was paid not out 
of accumulated earnings and profits but out of surplus created 
by the write-down of the company’s capital stock, the dis- 
tribution is not taxable in the hands of the recipients.—DC, 
MD Ga., Columbus Div., in Clarence Haverty, Mary E. Haverty 
and First National Bank of Atlanta, Exrs., Estate of J. J. 
Haverty v. Il’. E. Page, Jr., and First National Bank of Atlanta, 
Exrs., Estate of W. E. Page. No. 33. 41-2 ustc § 9569. 

Dividends-paid Credit — Liquidation Distribution. — Pre- 
ferred stock, pursuant to the provisions of which the issuing 
corporation is required to set apart annually 15% of its 
profits in a sinking fund for the retirement or redemption 
thereof, does not constitute a “debt,” within the meaning 
of Sec. 26(c)(2) of the Revenue Act of 1936, allowing a “divi- 
dends paid credit” in “an amount equal to the portion of the 
earnings and profits of the taxable year which is required (by 
a provision of a written contract executed by the corporation 
prior to May 1, 1936, which provision expressly deals with 
the disposition of earnings and profits of the taxable year) to 
be paid within the taxable year for the discharge of a debt... .” 

Purchase of the corporation’s own preferred stock in the 
open market, through the medium of brokers, with proceeds 
from a sinking fund provided for the purpose, does not 
result in a distribution in liquidation, as per Sec. 27(f) of the 
Revenue Act of 1936, providing for a “dividends paid credit,” 
in the case of liquidation distributions, to the extent of “the 
part of such distribution which is properly chargeable to the 
earnings or profits accumulated after Feb. 28, 1913... .” 

In any event, the purchase of the stock of particular stock- 
holders, whether regarded as a distribution in liquidation or 
not, would constitute a preferential dividend, as defined in 
Sec. 27(g) of the Revenue Act of 1936, pursuant to which no 
“dividends paid credit” shall be allowed with respect to any 
distribution unless the distribution is pro rata, equal in 
amount, and with no preference to any share of stock as 
compared with other shares of the same class. 

Affirming Board of Tax Appeals decision, 42 BTA 646, Dec. 
11,295, reported at 411 CCH § 367.225 and J 372B.062.—CCA-4, 
in May Hosiery Mills, Inc. v. Commissioner of Internal Revenue. 
No. 4757. 41-2 ustc ¥ 9571. 

Dividends Taxable to Decedent—When Received.—Dece- 
dent’s interest in dividends declared by a Texas corporation 
prior to his death and unpaid at the time of his death was 
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net income accrued to him at the time of his death. Under 
the law of Texas, a declaration of dividends creates a debt 
owed by the corporation in favor of each stockholder which 
cannot be rescinded. 

Where certain payments were made in 1933 by a family 
corporation to the taxpayer and to no other stockholder, and 
such payments were not credited as dividends until 1934 when 
a dividend was declared, the Commissioner properly treated 
the payments when made as advances which became divi- 
dends subject to taxation as income only after the declaration 
of dividends in 1934. 

Reversing on the first issue and affirming on the second 
issue Board of Tax Appeals memorandum opinion, CCH Dec. 
11,263-B, reported at 413 CCH { 7081-R.—CCA-5, in Com- 
missioner of Internal Revenue v. Agnes L. Cohen, Exrx., Estate 
of Robert I. Cohen, Deceased; Agnes L. Cohen, etc. v. Commis- 
stoner of Internal Revenue. No. 9885. 41-2 ustc J 9561. 


Earned Income from Sources outside United States.— 
Where the taxpayer who reported his income on the cash 
basis received payment in 1932 of a sum as salary and com- 
pensation for personal services actually rendered without the 
United States by him to a United States company during a 
period of seven months in 1931, the payment being made 
pursuant to a by-law of the company authorizing the pay- 
ment, under the circumstances specified therein, to certain 
officers thereof of a sum “as salary” in addition to the fixed 
salary, it is held that the sum so paid was not “earned in- 
come” within the meaning of Sec. 116 (a), 1932 Act, nor was 
it received from sources without the United States within the 
meaning of the statute, and further, that the item was a cash 
receipt in 1932 and was properly taxed for that year—DC, 
SD NY, in Donald C. Muhleman and Central Hanover Bank and 
Trust Co., Exrs., Last Will and Testament of Arthur C. Mower, 
Deceased v. James J. Hoey, Collector of Internal Revenue, 
Second Dist. of N. Y. 41-2 ustc J 9465. 


Estate Income—Taxability to Sole Beneficiary—The re- 
turns filed by the administrator of an estate of which the 
taxpayer was sole devisee and legatee showed that only a 
small sum was distributed to the taxpayer as income, the 
only other distribution to him being made by the court 
when it distributed the residue of the estate to him after all 
accounts had been settled. It appeared that during adminis- 
tration of the estate the administrator received a large sum 
as income and incurred a capital loss upon the sale of stock 
belonging to the estate, and that the Board of Tax Appeals 
determined that the taxpayer should return for taxing pur- 
poses all income received by the estate during the taxable 
year, but that he was not entitled to deduct the capital loss. 
It is held that Sec. 162 (c), 1932 Act, requires, in order that 
the beneficiary may be taxable for gross income of the estate, 
not merely that the deduction might have been claimed by 
the estate but that it be allowed because it has been dis- 
tributed as income to the beneficiary. Here the income was 
neither allowed as a deduction to the estate, nor paid or 
credited to the beneficiary as income, except in the small 
amount shown on the estate returns, and to that extent only 
is the taxpayer liable. 

Reversing Board of Tax Appeals decision, 39 BTA 357, 
CCH Dec. 10,587, reported at 393 CCH { 7187.—CCA-DC, in 
County National Bank and Trust Co. of Santa Barbara, Exr., 
Last Will and Testament of Ralph Isham, Deceased v. Guy T. 
Helvering, Commissioner of Internal Revenue. No. 7521. 41-2 
ustc {J 9477. 


Floor Stocks Tax Refund—Burden of Proof of Tax.—Tax- 
payer paid a floor stocks tax and sold the great bulk of the 
goods and materials subjected to the tax at a price aimed 
to recoup the tax paid. Taxpayer’s contention that other costs 
increased in an amount approximately that of the price in- 
crease does not establish that the tax was not passed on to the 
vendees of the goods. Nor does the fact of continued net 
losses impair the effect of the evidence that the prices at which 
the goods were sold were set with a view to recovery of the 
tax paid. The barrier to recovery is not unconstitutional. 
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Taxpayer is not entitled to a refund of any part of the tax 
paid. 

Affirming, per curiam, District Court decision reported at 
41-1 ustc J 9225 and 41-2 ustc J 9697—DC, ED Pa., in Leroy 
L. Vennell, Admr., d. b. n. c. t. a., Estate of Paul B. Adamson, 
Deceased v. United States. No. 7747. 41-2 ustc J 9698. 

Floor Stocks Tax Refund—Findings of Fact Amended.— 
Upon motion of taxpayer, findings of fact are amended to 
include finding that, during the period in question, the busi- 
ness was operated at a net loss. The finding being consistent 
with the expressed opinion prefacing the court’s prior decision, 
the judgment is unaffected, which was that taxpayer failed 
to establish that the tax was not passed on to the vendees 
of the goods sold, and, therefore, is not entitled to refund of 
floor stocks tax paid—DC, ED Pa., in Leroy L. Vennell, Admr., 
d. b. n. c. t. a., Estate of Paul B. Adamson v. United States. 
Civil No. 858. 41-2 ustc { 9697. 

Foreclosure Loss.—Where petitioner purchased certain real 
estate subject to a deed of trust on the property as security 
for a note, and the evidence shows that his determination to 
abandon the property prior to foreclosure by holder of the 
deed was not carried into effect, the taxpayer’s loss was by 
reason of the foreclosure in 1935, and, therefore, was a capital 
loss. 

Vacating and remanding Board of Tax Appeals memoran- 
dum decision, CCH Dec. 10,832-E, reported at 393 CCH 
{ 7432-E.—CCA-8, in Guy T. Helvering, Commissioner of Inter- 
nal Revenue v. James C. Jones. No. 11,731. 41-2 uste § 9567. 

Installment Sale—Repossession—Gain or Loss.—A _ loss 
was sustained by a taxpayer who upon cancellation of an 
installment sale of real estate in 1931, the same year that the 
contract was made, repossessed the property, and the amount 
of the installment payments received was not sufficient to 
offset the deficiency between the value of the property in 1931 
and its depreciated March 1, 1913 value—DC, ND Ohio, W. 
Div., in Walter A. Eversman v. United States. Civil No. 4445. 
41-2 ustc ¥ 9581. 

Lien of Tax—Bankruptcy.— Under Sec. 64(a) of the Bank- 
ruptcy Act of 1898, as amended, a claim of the United States 
for taxes incurred during an attempted reorganization of a 
corporation before the appointment of the bankruptcy trustee 
has equal priority with administrative expenses incurred by 
the trustee in bankruptcy. 

Decision of the District Court (Eastern District of Mis- 
souri) reversed.—CCA-8, in United States v. William H. Killo- 
ren, Trustee in Bankruptcy of Hamilton-Brown Shoe Co. No. 
11,892. 41-1 ustc { 9448. 

Liquidation of Subsidiary Corporation—Gain to Parent.— 
Taxable income resulted in 1929 to a parent corporation from 
liquidation in that year of a subsidiary in which the parent 
owned 9,950 of the subsidiary’s 10,000 shares. The court 
overrules the parent’s contention that the separate entities of 
the two corporations should be disregarded. It is immaterial 
that the gain would not have been taxable if consolidated 
returns had been filed, as such returns were not filed. 

The liquidation did not classify as a tax-free reorganization 
because there was no plan and because the property distrib- 
uted in liquidation was not exchanged for stock of another 
corporation as required by Sec. 112 (b) (4), 1928 Act. 

Affirming District Court decision reported at 40-1 ustc 
7 9119.—CCA-6, in Trenton Oil Co. (Formerly White Star Refin- 
ing Co.) by Harry B. Earhart, Richard Earhart, Laurin R. 
Hunter and William V. Butler, Trustees v. United States of 
America. 41-2 ustc J 9705. 

Loss on Stock Investment—Year Deductible.—Deduction 
for 1936 is denied on account of taxpayer’s investment in 
stock of Bertha Cass, Inc., in view of the evidence that the 
stock had no liquidating value in 1933 and that it had become 
worthless prior to 1936. 

Affirming, per curiam, BTA memorandum decision, CCH 
Dec. 11,239-E, reported at 413 CCH { 7080-N.—CCA-2, in 
Mary B. Williams v. Guy T. Helvering, Commissioner of Inter- 
nal Revenue. Calendar No. 13, Docket No. 17593. 41-2 ustc 
{ 9706. 
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Oil Lease Development—Trust Taxable as Corporation.— 
Taxpayer trust, admittedly in the corporate form, during the 
taxable years 1934, 1935, and 1936 administered royalty rights 
contracts entitling it to a royalty of 744% of the value of 
all oil and/or gas produced and sold, or at its option to 
receive such percentage of oil and gas. During the taxable 
years, it elected to receive cash. The court holds that under 
Sec. 801(a)(2), 1934 Act, and Sec. 1001(a)(2), 1936 Act, tax- 
payer in making successive decisions as to whether to take 
payment in kind or in cash was doing business. In years 
prior to the taxable years, taxpayer had engaged in other 
business activities and had modified its agreements with the 
oil producers, and income for the taxable years derived from 
such business actions of earlier years was received as income 
of a business trust, which trust is taxable as a corporation. 

Affirming Board of Tax Appeals memorandum opinion, 
CCH Dec. 10,992-B, reported at 412 CCH { 1842.098.—CCA-9, 
in Kettleman Hills Royalty Syndicate No. 1 v. Commissioner of 
Internal Revenue. No. 9539. 41-1 ustc ¥ 9149. 


Partial Liquidation v. Sale—Extent of Gain Recognized.— 
Pursuant to a request that “the company will buy for retire- 
ment on December 26, 1936,” a number of shares of its 
outstanding first preferred stock, taxpayer disposed of its 
stock therein. On or before December 31, 1936, the company 
retired the stock so acquired. On April 1, 1937, the remain- 
ing outstanding shares of first preferred were called and 
retired, but the company did not terminate its authority to 
issue first preferred until it amended its charter on October 
1, 1937. It is held that the transaction in question is not a 
sale wherein gain is recognized to the extent of 30 per cent, 
but a complete cancellation or redemption of a part of its 
stock in which, under the provisions of Sec. 115(c) of the 
1936 Act, the gain is recognized to the extent of 100 per cent 
thereof. 

Affirming Board of Tax Appeals memorandum decision, 
CCH Dec. 11,334-A, reported at 413 CCH § 7081-T.—CCA-3, 
in Amelia H. Cohen Trust, John H. Cohen, Trustee v. Commis- 
sioner of Internal Revenue. No. 7664. 41-2 ustc J 9564. 


Personal Holding Company—Rent v. Royalty Income.— 
Where taxpayer granted the right to mine coal from lands 
owned by it in consideration of the payment of amounts to 
be computed on the basis of the quantity of coal extracted, 
subject, however, to a minimum payment, the amounts thus 
received constitute royalty income rather than rental income, 
and taxpayer, accordingly, is subject to the personal holding 
company surtax for the taxable years 1934 to 1937, inclusive. 

Although taxpayer filed corporation income and excess 
profits tax returns on Form 1120, the imposition of the 25% 
penalty provided for by Section 291 of the Revenue Acts of 
1934 and 1936 is mandatory where taxpayer failed to file a 
personal holding company surtax return. 

Affirming Board of Tax Appeals decision, 42 BTA 529, 
CCH Dec. 11,280, reported at 403 CCH { 7480—CCA-3, in 
Logan Coal & Timber Assn. v. Guy T. Helvering, Commissioner 
of Internal Revenue. No. 7642. 41-2 ustc J 9682. 


Processing Tax on Corn—Refund Claim—Board’s Jurisdic- 
tion.—In view of the failure of petitioners to support with 
competent evidence of any kind their claim that taxpayer, a 
dissolved corporation, bore the burden of amounts paid as 
processing taxes on corn, the Processing Tax Board of Re- 
view did not err in dismissing the petition for review.—CCA-8, 
in A. J. Landrum, R. E. Lee Wilson, Jr., J. H. Crain, S. A. 
Regenold and H. H. Thompson, Trustees in Liquidation of Wii- 
son Milling Co., a Dissolved Corporation v. Commissioner of 
Internal Revenue. No. 518, October Term, 1941. 41-2 ustc 
1 9702. 

Refund of Floor Stock Taxes—Filing Claim.—Where a re- 
fund claim for cotton compensating taxes has been filed and 
rejected by the Commissioner as insufficient in form, without 
consideration of the merits, taxpayer is not precluded from 
thereafter filing suit in the District Court and introducing 
such evidence as may be necessary to maintain its case. How- 
ever, with respect to cotton floor stocks tax payments made, 








determined as of August 1, 1933, no refund claim at all having 
been first filed with the Commissioner, the District Court was 
without jurisdiction to consider the claim for refund.—DC, 
ED NY, in London Weatherproofs, Inc. v. United States. Civil 
No. 1882. 41-2 ustc { 9680. 

Royalty Income — Distribution — Taxability. — Petitioner 
was the owner and licensor of patents covering a process of 
clay treating used in the refining of gasoline. In 1933 four 
oil companies, petitioner, and a committee acting on behalf of 
all petitioner’s then stockholders entered into an agreement 
for the sale of the capital stock of petitioner to the oil com- 
panies. Under the agreement the purchase price was to be 
paid to the stockholders as follows: the oil companies were 
to pay $500,000 down; under paragraph 27 (a), (b), and (c) 
petitioner was to pay quarterly amounts equal to certain desig- 
nated percentages of the amounts actually received by it 
from royalties as long as it received any royalties; and under 
paragraph (d) petitioner was to pay quarterly amounts rep- 
resenting its net income remaining after the payments under 
paragraph 27 (a), (b), and (c) until the payments under 
paragraph 27 (d) aggregated $500,000. Under the agreement 
petitioner did not transfer to its then stockholders any interest 
in its patent property or license agreements or in the royalties 
to be derived therefrom. The oil companies made the $500,000 
down payment. In 1934, 1935, and 1936, the taxable years, 
petitioner received substantial amounts as royalties and made 
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the payments under paragraph 27 (a), (b), (c), and (d). The 
entire amounts which petitioner received as royalties in the 
taxable years should be included in its taxable income without 
the exclusion of the amounts which it paid to its former 
stockholders under paragraph 27 (a), (b), and (c). Furthermore, 
the amounts which petitioner paid to its former stock- 
holders under paragraph 27 (a) (b), and (c) constituted con- 
structive dividends from it to the oil companies and should 
not be deducted as ordinary and necessary business expenses. 

Affirming, per curiam, decision of the BTA, 43 BTA 624, 
CCH Dec. 11,666, reported at 413 CCH {§ 7266.—CCA-3, in 
The Gray Processes Corp. v. Commissioner of Internal Revenue. 
No. 7810, October Term, 1941. 41-2 ustc { 9700. 


Transferee Tax Liability—The provision in a corporate 
resolution for the purchase of the assets of a business from 
the corporation’s 99 per cent stockholder that the corporation 
assumed the liabilities of the transferor justifies the conclusion, 
in view of attendant circumstances, that the liabilities assumed 
included the personal income tax liability of the transferor. 
Transferee is liable for the tax under Sec. 311 (a) (1), 1936 Act. 

Affirming BTA memorandum decision, CCH Dec. 11,612-C, 
reported at 413 CCH § 7212-C—CCA-4, in The Sample Fur- 
niture Shops, Inc., by E. K. Pfeil, Trustee under General Assign- 


ment for Benefit of Creditors v. Commissioner of Internal 
Revenue, 41-2 ustc J 9696. 


Board of Tax Appeals 


Bad Debt Deduction — Ascertainment of 
Worthlessness.—Petitioner alleged that certain 
debts had become worthless during the fiscal 
year ending January 31, 1937. The Board holds 
that there was no investigation of the value or 
worthlessness of any of the debts by the peti- 
tioner until the dissolution and liquidation of the 
petitioner was legally decreed in June, 1936, and 
that the charge-off of the debts which followed 
this investigation was based on a determination 
by the president of the petitioner corporation 
that such debts were worthless. There was 
never a determination by anyone connected with 
the petitioner as to the time such debts became 
worthless. In the absence of a showing when 
such debts became worthless, a deduction for 
worthless debts cannot be allowed. Handlan In- 
vestment Co. and Thomas W. Dysart, G. A. Buder, 
Jr., and M. Jules King as Lijuidating Trustees of 
Handlan Investment Co. v. Commissioner, CCH 
Dec. 12,122-A; Docket 103664. Memorandum 
opinion. 

* * x 

Petitioner loaned $4,625 to a family friend 
and business associate in 1927 on his unsecured 
note. The debtor made no payments, either of 
principal or interest, up to and including the 
taxable year. The salary of the debtor was just 
sufficient to cover his and his family’s living 
expenses. All of the property of the debtor was 
pledged as collateral for other loans from 1927 
to 1937. From the petitioner’s own statement 
the debtor was “wiped out in 1929.” The Board 
holds that an ordinary prudent person would 
have ascertained the debt to be worthless prior 
to 1937 and the fact that the petitioner charged 
off the debt in 1937 raises no presumption that 
the debt was in that year ascertained to be 
worthless.—Warren N. Churchill v. Commissioner, 
CCH Dec. 12,122-C; Docket 104914. Memoran- 


dum opinion. 


Bad Debt Deduction—Bonds.—The petitioner 
had the burden of proof to show that she made 
a proper ascertainment of partial worthlessness 
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of certain bonds in 1935. The proof consisted only of the 
stipulation which showed the history of the debtor companies, 
the fact of their receiverships, their income and financial 
statements for prior years up to and including 1935, when the 
defaults took place, and the attempts to reorganize the com- 
panies. The charge-offs made by the petitioner were based 
on the closing market quotations of the bonds. The Board 
holds that the Commissioner did not abuse his discretion in 
disallowing these deductions for 1935. There was no out- 
standing event in the histories of the companies in 1935 to 
indicate that the debts became partially worthless then. The 
statements in evidence showed that the companies were not 
insolvent at the time. The market values on which the charge- 
off was based are not a sufficient basis for a deduction for 
bad debts.—Harriet Lehman v. Commissioner, CCH Dec. 
12,122-E; Docket 104001. Memorandum opinion. 

Bargain Purchases of Employer’s Stock—Additional Com- 
pensation.—In 1935 officers of a corporation were given op- 
tions to purchase shares of its stock at a price which was 
lower than the market value of the stock at that time. The 
options were given as adjusted compensation for services 
rendered and being currently rendered. The options were 
exercised in 1936, but the fair market value of the stock had 
by that time risen considerably. It is held that the excess of 
the fair market value of the stock at the time of its acquisition 
by the optionees over the option price constitutes additional 
compensation paid to them in 1936. 

Arundell dissents, without opinion.—Estate of Edward J. Con- 
nolly, Deceased, Elizabeth Connolly, Exrx. v. Commissioner; 
A. A. Anderson v. Commissioner, CCH Dec. 12,120; Dockets 
102587, 102624, 45 BTA —, No. 6/7. 

Depreciation—Public Utility Lines.——In some instances tax- 
payer extends its lines to outlying districts, receiving from the 
parties desiring the extensions deposits to cover the estimated 
cost thereof. Such deposits are not earmarked for the building 
of any given line extension, but upon their receipt become part 
of taxpayer’s free working capital. Taxpayer claims the 
deduction from gross income for the years 1936 and 1937 of 
depreciation upon the cost of the extensions paid for by its 
customers. It is held that the mere ownership of property 
which cost the owner nothing does not give rise to the right 
of a depreciation allowance. Claimed depreciation deduction 
is denied.—The Detroit Edison Co. v. Commissioner, CCH Dec. 
12118; Docket 103379. 45 BTA —, No. 64. 

Dividends Paid Credit—On the authority of Fort Pitt In- 
vestment Company v. Commissioner, 45 BTA —, No. 60, CCH 
Dec. 12,113, the Board holds that where stockholders of tax- 
payer, a personal holding company, returned for taxation 
their proportionate shares of the earnings of the corporation 
and were not held liable for surtax under Sec. 351, 1936 Act, 
but no dividend was declared or paid or credited in the taxable 
year, taxpayer is not entitled to a dividends paid credit. “The 
statement in Sec. 351 (d) that ‘any amount so included in the 
gross income of a shareholder shall be treated as a dividend 
received’ does not carry the corollary that the corporation 
shall be entitled to a dividends paid credit.”—Duquesne Se- 
curities Co. v. Commissioner, CCH Dec. 12,122-B; Docket 
103826. Memorandum opinion. 

Dividends Paid Credit—Corporate Stockholders Credited 
with Dividend—On December 28, 1936, petitioner corporation 
declared a dividend and immediately credited it to the accounts 
of its two stockholders, who thereupon had the unrestricted right 
and power to withdraw the same. On December 30, 1936, the 
petitioner, for the first time, ascertained that, by reason of the 
liability to its stockholders for the dividends, its credit stand- 
ing had been impaired, and it thereupon levied an assessment 
upon the stock of $40 per share, to be contributed by the 
stockholders to petitioner as paid-in surplus, and petitioner 
thereupon charged the assessment to the personal accounts 
of the stockholders. The Board holds that the payments on 
December 28 were real and that the dividends were construc- 
tively received by the stockholders and therefore the petitioner 
is entitled to a dividends paid credit. The adoption of the 
assessment procedure was held not an attempt to restore to 
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the petitioner part of the dividend declared and credited.— 
R. H. Bowling, Inc. v. Commissioner, CCH Dec. 12,129; Docket 
104207. 45 BTA —, No. 76. 

Expense Deduction—Cost of Defending Suit Brought by 
Former Partner.—In 1930, petitioner entered into a partner- 
ship with A who contributed his membership and seat in the 
New York Curb Exchange. In 1932, A was expelled from 
the Exchange for alleged wrongful acts. In the same year 
the partnership was dissolved. In 1933, A instituted an action 
charging the petitioner and another with conspiracy in the 
conduct of the business of the partnership. A charged that 
the petitioner issued false financial statements to the Ex- 
change, and that the petitioner used the stock of the cus- 
tomers for short sales and “bucketing.” In June, 1937, the 
action came to trial. To avoid publicity and the uncertainties 
of litigation, the petitioner settled the suit for $10,000. In 
connection with the suit, petitioner paid to his attorneys, fees 
aggregating $3,644.15. In his return for 1937 petitioner de- 
ducted $13,644.15 as business expenses. The Board holds that 
such items are business expenses and deductible on the 
authority of Kornhauser v. U. S., 1 ustc J 284, 276 U. S. 145.— 
Thomas A. Kenny v. Commissioner, CCH Dec. 12,126-A; 
Docket 102810. Memorandum opinion. 

Fire Insurance Company—Return Premiums.— Petitioners 
are fire insurance companies doing business in the. State of 
Missouri. In 1922 the superintendent of insurance ordered a 
reduction in fire insurance rates. Petitioners contested the 
rate reduction order, which was finally sustained in 1930. 
Pending final determination of the validity of the rate reduc- 
tion order, petitioners collected premiums at the former rate. 
In 1930 the excess premiums were refunded to all policy- 
holders who could be located, but some could not be located 
and petitioners retained a large sum in excess of the reduced 
rates. The superintendent of insurance sought to collect those 
excess amounts on behalf of the unlocated policyholders. Peti- 
tioners resisted, denying liability both as to the superintendent 
of insurance and the unlocated policyholders. In 1935 peti- 
tioners were ordered to pay over the excess into the custody 
of the court and during that year the amounts were so paid. 
The Commissioner refused to allow petitioner’s claimed deduc- 
tions from income for 1935 of the unclaimed premiums paid 
into court. The Board holds that such unclaimed premiums 
are “return premiums” under Sec. 204, 1934 Act and that the 
petitioners were in a position to accrue the amounts due the 
unlocated policyholders, and claim the deductions as “return 
premiums” at the time (1935) they were ordered to pay the 
unclaimed premiums into court.—County Fire Insurance Co. 
of Philadelphia v. Commissioner; Great American Insurance Co. 
v. Commissioner; American Alliance Insurance Co. v. Commis- 
s‘oner; Union Insurance Society of Canton, Ltd. v. Commis- 
stoner, CCH Dec. 12,133; Dockets 100636-100639, 100740. 45 
BTA —, No. 80. 

Gross Income—Sale of Participating Interest in Stock.— 
Petitioner, as a minority stockholder, was obligated to offer 
his shares for sale to the majority stockholder before selling 
the shares to a third party. In order to give two valued 
employees an interest in the corporation and still not offer 
his shares to the majority stockholder, petitioner sold to the 
employees for cash a “participating interest” in certain of his 
shares while he retained the legal title. Under such arrange- 
ment, if petitioner ever sold those shares, the employees would 
get the full sale price. If the agreement was cancelled or if 
the employees died or left their employment, the petitioner 
was required to repurchase the shares from the employees or 
their representatives. The Board holds that the petitioner 
effected some present transfer of interest in the shares and 
such interest was greater than the mere right to receive divi- 
dends and therefore the petitioner did not remain the owner 
of the shares for “all substantial and practical purposes.” 
Dividends received by the petitioner on the stocks and paid 
to the third party are not taxable to the petitioner. 

Van Fossan and Kern dissent without opinion. 

Leech dissents, stating that despite the payment of money 
the case is controlled by James D. Robinson, 413 CCH J 7661. 
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Mellott agrees with this dissent—Herbert R. Graf v. Commis- 
sioner; Ethel Alfred Graf v. Commissioner, CCH Dec. 12,122; 
Dockets 104623, 104624. 45 BTA —, No. 69. 

Gross Income—Trust Property Controlled by Beneficiary. 
—Petitioner’s husband created trusts for petitioner and their 
four minor children, giving the petitioner the right to the 
income of her trust for life and the income of the children’s 
trusts during their minority and also the right to withdraw any 
or all of the principal of the trust created for her benefit and 
the right to withdraw any or all of the principal of the other 
trusts “for application to her own use or the maintenance, 
education, care and support of children and issue as she shall 
determine.” The Board holds that petitioner is taxable on all 
of the income from the trusts, including the profits from the 
sale of a part of the principal of the trusts, which was not 
paid over to her but retained by the trustees as principal. The 
trust conveyance gave petitioner substantial rights of owner- 
ship in the trust property to the extent of granting her power 
to terminate the trusts. 

Murdock dissents without opinion. 

Mellott dissents on the ground that the petitioner did not 
have such control of the trust corpus as to consider her the 
owner since the evidence shows that the provision, by which 
the petitioner could terminate the trust, was included in the 
trust agreement only at the suggestion of the trust officer 
and that all parties understood that such provision was to be 
used only in case of emergency. Arundell agrees with this 
dissent.—Ella E. Russell v. Commissioner, CCH Dec. 12,124; 
Docket 102162. 45 BTA —, No. 71. 

Income from Trust—Benefit of Family—Grantor’s Taxa- 
b:lity—On December 28, 1937, taxpayer, as grantor, executed 
three indentures of trust, making himself sole trustee of each 
trust. To each trust he transferred $2,500, which he deposited 
to the credit of the trust in a savings bank together with an 
executed copy of the trust indenture. On the following day 
he contracted to sell to each trust 160 shares of stock of a 
corporation for a consideration of $60,000, $1,000 of which was 
paid in 1937 and the remainder to be paid over a period of 
10 years. Stock certificates were to remain with the taxpayer 
as security for the purchase price. The taxpayer retained the 
right to vote the stock and had exclusive management of the 
trusts. The income was to be accumulated or paid to the 
beneficiary in the absolute discretion of the taxpayer. It is 
held that, since the taxpayer and no one else during his life 
had control over the trust assets, both principal and income, 
the case is brought clearly within the ambit of Helvering v. 
Clifford, 40-1 usre J 9265, 309 U. S. 331, and, therefore, he is 
liable to income tax for 1937 upon the income of the three trusts. 

Kern concurs only in the result. Arundel! dissents, without 
opinion.—Ellis H. Warren v. Commissioner, CCH Dec. 12,121; 
Docket 101332. 45 BTA —, No. 68. 

Loss on Bonds Sustained.—In 1934, petitioner executed a 
power of attorney under which her father and her husband 
were jointly and severally empowered to act in her behalf in 
all financial matters. In 1937, petitioner’s husband, as her 
attorney in fact, sold for her through a broker over a period 
of several days certain bonds owned by petitioner individually 
since 1935 and 1936. A day or so after such sales petitioner’s 
husband, as trustee of a trust of which petitioner was life 
beneficiary, said trust having been created by petitioner’s 
father in 1920, purchased through a broker similar bonds for 
the trust. Neither the purchasers of petitioner’s bonds nor 
the vendors of the bonds purchased for the trust are known, 
the sales and purchases having been made in the regular man- 
ner through a broker dealing on the New York Stock Ex- 
change. It is held that petitioner sustained a loss on the sale 
of the bonds; further, that the sale was not an indirect sale 
from petitioner to her husband as trustee and hence the loss 
thereon is not denied deduction by Sec. 24 (a) (6), 1936 Act 
as amended by Sec. 301 (a), 1937 Act.—Pauline Ickelheimer v. 
Commissioner, CCH Dec. 12,132; Docket 103425. 45 BTA —. 
No. 79. 

Payments in Complete Liquidation—Taxability—Taxpay- 
ers owned stock in a corporation which they had acquired 


December, 1941 


prior to June 19, 1927. In 1937 the corporation formulated a 
plan of complete liquidation, to be completed on or before two 
years from December 31, 1937. Additional amounts were 
distributed during 1938, upon which taxpayers realized a capi- 
tal gain, 30 per cent of which was reported in their joint 
return for 1938. It is held that gains realized on distributions 
made during the year 1938 were taxable under the 1938 Act 
and not under the 1936 Act, and that the Commissioner prop- 
erly included 50 per cent of such gains in determining tax- 
payer’s net income.—Charles v. Burghart and Mabel Burghart v. 
Commissioner, CCH Dec. 12,116; Docket 105020. 45 BTA —, 
No. 62. 


Bureau of Internal Revenue 


Accrual—Real Estate Taxes.—Pennsylvania real estate taxes 
accrue on January 1 of the year for which such taxes are 
imposed.—IT 3506, 1941-39-10833 (p. 3). 

Capital Stock Tax—Adjusted Value—Reg. 64, Art. 46.— 
The “net income * * *” required by section 1202 (b) 1 (C) 
of the Internal Revenue Code, as amended by section 202 (i) 1 
of the Revenue Act of 1941, to be added in determining the 
adjusted declared value for capital stock tax purposes is the 
“net income * * *” which results after the proper deduction 
for income tax purposes of a “net operating loss.” The 
(minus) adjustment, “the excess of the deductions allowable 
for income tax purposes * * * over its gross income,” 
required by section 1202 (b) 1 (iii) of the Internal Revenue 
Code, as amended by section 202 (i) 2 of the Revenue Act of 
1941, includes any excess resulting from a proper income tax 
deduction of “net operating loss” under section 23 (s).— 
CST 12, 1941-42-10871 (p. 37). 

Contributions to Civil Defense Committees—Deductibility. 
—Contributions made to civil defense committees formed in 
accordance with the Executive Order of the President of the 
United States, dated May 20, 1941, constitute allowable deduc- 
tions under section 23 (0) 1 of the Internal Revenue Code in 
the individual returns of the donors.—IT 3508, 1941-41-10852 
(p. 1). 

Deductions—Retailers’ Excise Tax.—Retailers’ excise taxes 
imposed by Chapter 19 of the Internal Revenue Code, added 
by section 552 of the Revenue Act of 1941, are not deductible 
from gross income by the vendee for federal income tax pur- 
poses. Such taxes are deductible from gross income only by 
the vendor (retailer) —JT 3510, 1941-42-10867 (p. 33). 

Dog Taxes—Automobile Registration Taxes—Deductibility. 
—Fees paid for dog licenses, automobile inspection, and auto- 
mobile title registration are not ordinarily allowable deductions 
as taxes under section 23 (c) of the Internal Revenue Code.— 
IT 3511, 1941-43-10874 (p. 20). 

Military or Naval Forces at Leased Bases—Compensation 
for Personal Services.—Compensation received from the 
United States Government by members of the military or 
naval forces of the United States stationed at bases leased 
by the United States from foreign countries is required to 
be included in gross income for federal income tax purposes.— 
IT 3505, 1941-39-10836 (p. 2). 

Payment of Decedent’s Tax—Acceptance of Treasury Notes 
of Tax Series A and B.—Where a taxpayer dies during any 
taxable year, Treasury notes of Tax Series A-1943 may be 
accepted in the principal amount of $1,200 covering the lia- 
bility of the decedent prior to his death, and in the additional 
principal amount of $1,200 covering the liability of the estate 
for the balance of the same year.—IJT 3512, 1941-43-10875 
(p. 21). 

Returns—Application for Relief under Sec. 722.—An exten- 
sion of time for filing Form 991 (Application for relief under 
section 722 of the Internal Revenue Code) may not be granted 
where the time for filing an excess profits tax return has not 
been extended. Where the time for filing an excess profits 
tax return has been extended, the 6-month period (prescribed 
by section 722 (e) of the Code) for filing Form 991 runs from 
the date to which such extension was granted.—IJT 3509, 


1941-41-10853 (p. 2). 
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SC—Supreme Court. 
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Credits—continued 
Overpayment of Tax—Reversal (CCA-7), 
11:701 
Taxes—Analysis (BI), 8:511 


D 
Decedents— 

Accrued Income—Partnership Profits 

(SC), 5:319 
Deductions— 

Additional Excise Taxes as Business 
Expense or Loss (BTA), 9:575 

Attorneys’ Fees (BTA), 1:63 

Automobile Registration Taxes (BI), 
12:760 

Bad Debts (CCA-6), 9:572; (BTA), 
12:758 

Bad Debts—Year of Worthlessness— 
Ascertainment (CCA-3), 12:755 

Beneficiary’s Payment of Personal 
Property Tax on Trust Corpus 
(BTA), 9:575 

Business Expence (BTA), 6:384; 10:640; 
12:759 

Charitable Donations (DC), 12:755 

City Taxes (CCA-2), 11:701 

Contingent Compensation (BTA), 
11 :702 

Contributions (BTA), 10:640; (BI), 
12:760 

Denied Where Constructive Income 
Not Established (BTA), 8:510 

Depletion (BI), 9:576 

Dividends Paid Credit (BTA), 1:63 

Dog Taxes (BI), 12:760 

Employee’s Bonus—Year (BTA), 7 :447 

Expense (BI), 9:576 

Expense—Executor Carrying on Trade 
or Business (BTA), 9:575 

Expense Incurred in Protecting Estate 
(CCA-7), 1:60 

Foreign Taxes (BI), 2:128 

Gross Income—Taxes Generally (BI), 
8:511 

Interest (BTA), 10:639 

Interest—Life Insurance Loans (BTA), 


1:63 
Interest—Offset Against Income (BTA), 
8:510 


Interest Paid (BTA), 3:192 

Joint Returns (SC), 1:59 

Lessee’s Payment of Lessor’s Indebt- 
edness — Ninety-nine Year Lease 
(CCA-5), 1:61 

Lessor’s Expenses (BTA), 3:192 

Loss—Contract of Guaranty by Direc- 
tor (BTA), 8:510 

Loss from Failure to Redeem Lands 
Sold for Tax Delinquency (BI), 8:512 

Loss from Stock Sale (BI), 6:384 

Losses by Indiv'duals (BI), 11:703 

Patronage Dividends (CCA-9), 1:61 

Payment of Assumed Liabilities 
(CCA-9), 9:574 

Payment Made under Optional Pur- 
chase Contract (BTA). 6:384 

Payments Made to Life Tenant for 
Use of Property (CCA-8), 12:755 

Realty Taxes (CCA-4), 2:126 

Retailers’ Excise Tax (BI), 12:760 

Royalties (BTA), 6:384 

Sales Tax—New York City (BI), 8:512 

State Gasoline Tax (BI), 2:128 


Stock Loss—Reimbursement (BTA), 
4:255 

Taxes—Constitutionality (CCA-3), 
42:755 


Taxes for Local Benefits (BI), 1:64 

Taxes Generally (BI), 9:576; 11:703 

Taxes Paid (BI), 4:256; 8:512 

Termite Damage, 8 :508 

Traveling Expenses (BI), 8:512 

Trustee’s Commissions (SC), 6:383 
Defense Tax (BI), 8:511; 11:703 
Deficiency— 

Assessment (DC), 11:701 

Collection (BI), 8:511 
Definitions— 

Bank (BTA), 11:701 

First Domestic Processing (BI), 11:704 

Gross Income (BI), 8:512 
BI—Bureau of Internal Revenue. 
BTA—Board of Tax Appeals. 


TAX ES—The Tax Magazine 


Dependents— 
Foreign Refugee—Credits (BI), 1:63 
Depletion— 
Deduction (BI), 9:576 
Basis (BI), 4:255 
Oil Wells (BI), 8:512; (CCA-5), 9:573 
Restoration upon Termination of Lease 
(CCA-5), 12:756 
Termination of Leases (CCA-8), 9:573 
Depreciation— 
Bequeathed Realty (BTA), 2:128 
Pipe Lines (BTA), 8:510 
Public Utility Lines (BTA), 12:759 
Distrained Property— 
Surrender (DC), 10:638 
Distributions—See also ‘‘Dividends’’ 
After Reduction of Capital (DC), 12:760 
Corporate, in Redemption or Cancella- 
tion of Stock (CCA-3), 11:700 
Corporations — Liquidating Dividends 
(BTA), 11:702 
Dividends-Paid Credit (BTA), 1:63; 
31 3702; 12:759 
Interest—Withholding Tax at Source 
(BI), 8:512 
Liquidation (BI), 3:192; 
9:573; (BTA), 11:702 
Testamentary Trusts—Basis (SC), 5:319 
Dividends— 
Cash v. Stock—Basis (CCA-9), 11:700 
Credit for Contract Restricting Pay- 
ment (BTA), 9:575 
Income from Debt Cancellation 
(CCA-1), 4:255 
Liquidating (BTA), 11:702 
Paid Credit (BTA), 1:63; 11:702; 12:759 
Paid Credit—Liquidation Distribution 
(CCA-4), 12:756 
Paid to Another—Taxability (BTA), 
11 :702 
Patronage—Deductibility (CCA-9), 1:61 
Taxable to Decedent—When Received 
(CCA-5), 12:756 
Dog Taxes— 
Deductibility (BI), 12:760 
Doing Business— 
Capital Stock Tax (DC), 2:126; 11:700; 
12:755 
Preliminary Organization (DC), 11:700 
Trust as Association (DC), 11:700 


(CCA-2), 


E 


Earned Income Credit (BI), 9:576 
Employees— 
Bonus Paid to—Year Deductible 
(BTA), 7:447 
Estate Tax— 
Annuity and Life Insurance Combina- 
tions (SC), 4:253 
Estates— 
Administration—Business Expense 
(SC), 6:383 
Expense Incurred in Protecting—De- 
ductibility (CCA-7), 1:60 
Insolvent—Fiduciary’s Liability—Stat- 
ute of Limitations (BTA), 1:63 
Evasion of Tax— 
Willful (CCA-8), 4:255 
Excess Profits Tax— 
1919—Refunds under Sec. 284(c), 1926 
Act (CCA-4), 5:320 
Excise Tax— 
Automobile Accessories (CCA-9), 5:320 
Retailers’—Deductibility (BI), 12:760 
Exemptions— 
Charitable Organization (BI), 11:703 
Farmers’ Codédperative Marketing and 
Purchasing Associations (BI), 2:128 
Tax on Corporations (BI), 9:576 
Expenses—See ‘‘Business Expenses’”’ 


F 


Farmers’ Codéperatives— 
Exemptions (BI), 2:128 
Farms— 
Laws—Deductibility (BTA), 11:702 





CCA—Circuit Court of Appeals; number 
following hyphen designates circuit. 
CC—Court of Claims. 


December, 1941 


Fiduciaries— 
Liability—Insolvent Estate (BTA), 
1:63 

“First-in, First-out’’ Rule— 
Arbitrary Designation to Certain 


Blocks of Stock (DC), 3:191 
Floor Stock Tax— 
Burden of Proof of Tax (DC), 12:756 
Findings of Fact Amended (DC), 12:757 
Refunds (DC), 5:320; 10:638; 12:756; 
12:757 
Foreign Corporations— 
Tax under 1936 Act (BTA), 10:639 
Foreign Mail Order House— 
Use Tax (SC), 4:254 
Foreign Taxes— 
Credit (BTA), 9:575 
Credit—Analysis—Cuba (BI), 1:63 
Credit—Foreign Subsidiaries (CCA-7) 
8 :507 
Deductibility (BI), 2:128 
Limitation on Credit (BI), 8:511 
Paid by Foreign Subsidiary—Credit 
(DC), 1:60 
Suit for Refunds (DC), 8:507 
French Citizens— 
Withholding Tax at Source (BI), 8:512 


G 


Gain—See ‘‘Capital Gains or Losses’’ 
Gas and Oil Wells— 
Charges to Capital and to Expense 
(BI), 6:384 
Gasoline Taxes— 
Priority (DC), 9:573 
State—Deductibility (BI), 2:128 
Gifts— 
Charitable, in Trust—Power to Recap- 
ture (DC), 4:254 
In Trust—Future Interests (SC), 4:253 
In Trust—Several Beneficiaries (SC), 
4:253 
Stock Acquired by—Basis (CCA-2), 
9:574 
Grantors— 
Taxability (CCA-6, CCA-8), 8:509 
Trusts—Taxability (CCA-6), 23127; 
(BTA), 3:192 
Gross Income—See also ‘‘Income’”’ 
Annuity Given in Separation Agree- 
ment (CCA-2), 9:573 
Attorney’s Fees—Year Includible 
(BTA), 8:510 
Credits on Note Given in Stock Pur 
chase Plan (CCA-4), 1:60 
Deductions (BI), 9:576 
Deductions—Taxes Generally (BI), 
8:511 
Defined (BI), 8:512 
Exclusions (BI), 1:63; 9:576 
Inclusions (BI), 1:63; 11:704 
Indiana—Tax (SC), 7 :447 
Insurance Company (BI), 6:384 
Period Included (BI), 8:511 
Sale of Borrowed Stock (BTA), 8:510 
Sale of Participating Interest in Stock 
(BTA), 12:759 
Subsistence Allowance—Nurse Corps 
(BI), 1:64 
Trust Property Controlled by Bene- 
ficiary (BTA), 12:760 
Guatemalan Tax— 
Credit Allowed (BI), 11:704 


H 


Husband and Wife— 
Joint Return—Gains Applied to 
Spouse’s Losses (SC), 1:59 


I 


Improper Accumulation of Surplus (CCA-3) 
1:62; (BTA), 1:63 
Improvements— 

Lessee’s—Income to Lessor (CCA-9), 
2:126; (BTA), 3:192 
Income—See also ‘‘Gross Income”’ 
Community v. Individual 

11:700 


(CCA-5), 





DC—District Court. 
SC—Supreme Court. 
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Income—continued 
Constructive Receipt (BTA), 11:703 
Earned from Sources outside United 
States (DC), 12:756 
Foreign Bills of Exchange (CCA-4), 
1:60 
Forgiveness of Indebtedness (DC), 1:60 
Personal Holding Company (BI), 1:64 
Profit on Sale of Joint Stock Land 
Bank Bonds (SC), 1:59 
Reimbursement of Stock Loss Deduc- 
tion (BTA), 4:255 
Royalties—Taxability (BTA), 10:640 
Sources within U. S. (CCA-4), 1:60 
Sources within U. S. Possessions (BI), 
1:64; 10:640 
Status — Forgiveness of 
(BTA), 3:191 
Trusts—See ‘‘Trust Income’”’ 
Indebtedness—See also ‘‘Bad Debts’’ 
Cancellation (BI), 4:255 
Cancellation—Partially Solvent Mort- 
gagor (CCA-7), 1:60 
Forgiveness—Income 
3:191 
Forgiveness—Whether Income or Cap- 
ital Contribution (DC), 1:60 
Retirement — Agreement to Redeem 
Preferred Stock (CCA-1), 2:127 
Indiana— 
Gross Income Tax (SC), 7 :447 
Individuals— 
Losses (BI), 8:512 
Injuries— 
Compensation—Deductibility (BI), 1:64 
Installment Payments— 
Annuities—Taxability (BI), 3:192 
Installment Sale— 
Repossession—Gain or Loss 
¥2°757 
Insurance— 
Annuity and Life Insurance Combina- 
tions—Estate Tax (SC), 4:253 


Obligations 


Status (BTA), 


(DC), 


Life — Loans — Interest Deduction 
(BTA), 1:63 
Renewal Proceeds—Assignment—Tax- 


ability (SC), 1:59 
insurance Companies— 
Fire—Return Premiums (BTA), 12:759 
Gross Income (BI), 6:384 
Reserve Required by Law (SC), 1:59 
Taxability (BTA), 10:639 
Insurance Policies— 
Value—Surrender of Property to Dis- 
traint (DC), 8:508 
Interest— 
Deductions (BTA), 10:639 


Deductions — Life Insurance Loans 
(BTA), 1:63 

Deductions — Offset against Income 
(BTA), 8:510 


Distributions — Withholding Tax at 
Source (BI), 8:512 
Future—Gift in Trust (SC), 4:253 
Paid—Deductions (BTA), 3:192 
Remainder—Basis (SC), 7 :447 
State Obligations (BTA), 3:192 
Unpaid Tax Deficiency (SC), 7 :447 
v. Payments on Purchase Price of 
Property (BTA), 8:510 
Inventory— 
Elective Method—Revocation of Elec- 
tion (BI), 9:576 
Investment Trust— 
Taxable as Association (CCA-2), 10:638 


J 
Joint Returns— 
Capital Gains Applied to Spouse’s Cap- 
ital Losses (SC), 1:59 
Contributions (SC), 1:59 
Deductions (SC), 1:59 
Joint Stock Land Bank— 
Bonds — Profit on Sale — Taxability 
(SC), 1:59 
Joint Venture— 
Not Taxable as Corporation (BTA), 
8:510 
Journalists— 
Foreign—Normal Tax (BI), 1:64 





BI—Bureau of Internal Revenue. 
BTA—Board of Tax Appeals. 





ANNUAL INDEX 





Judgment Creditors— 
Sec. 3672—Validity (BI), 4:256 


L 
Lands— 

Sold for Tax Delinquency—Failure to 
Redeem—Loss—Deductibility (BI), 
8:512 

Leases— 

Cancellation—Income and Loss (SC), 
5:319 

Forfeited—Lessor’s Income from Les- 
see’s Improvements—Expense Deduc- 
tion (BTA), 3:192 

Ninety-nine year—Payment of Lessor’s 
Indebtedness (CCA-5), 1:61 

Oil—Development—Trust Taxable as 
Corporation (BI), 2:127; (CCA-9), 
12:757 

Oil—Sale (CCA-5), 1:61 

Oil and Gas—Stamp Tax (BI), 8:512 

Lessees— 

Payment of Lessor’s Indebtedness— 

‘‘Additional Money Rentals’’—Deduct- 
ibility (CCA-5), 1:61 
Lessors— 
Income from Lessee’s Improvements 
(CCA-9), 2:126 
Liability— 
Transferees (DC), 8:508 
Liens— 

Action to Enforce (DC), 10:638 
Bankruptcy (CCA-8), 12:757 
Taxes (CCA-6), 1:61 

Life Insurance Companies— 

Reserves Required by Law (SC), 1:59; 

(BTA), 10:639 
Limitations— 

Credits for Foreign Taxes (BI), 8:511 

Stock Loss—Partnership (SC), 1:59 
Liquidation— 

Complete — Payments — Taxability 
(BTA), 12:760 
Distributions (BI), 3:192 
Partial v. Sale—Extent of Gain Recog- 
nized (CCA-9), 12:757 
Subsidiary Corporation—Gain to Parent 
(CCA-6), 12:757 

Loans— 

Life Insurance — Interest 
(BTA), 1:63 
Repaid in Stock (CCA-D.C.), 8:507 

Long-term Contracts (BI), 2:128; 8:512 
Loss—See ‘‘Capital Gains or Losses”’ 


Deduction 


M 


Mail Order House— 
Foreign—Use Tax (SC), 4:254 
Military or Naval Forces— 
Leased Bases—Compensation for Per- 
sonal Services (BI), 12:760 
Mortgagees— 
Sec. 3672—Validity (BI), 4:256 
Mortgages— 
Bonds Renewed—Stamp Tax (BI), 1:64 
Foreclosure—Conveyance to Prevent— 
Capital v. Ordinary Loss (BTA), 
6 :384 
Foreclosure Bonds—Capital v. Ordinary 
Loss (CCA-6), 6:384 
Foreclosure Loss (CCA-8), 12:757 
Notes Purchased with Accrued Interest 
—Deductions (BTA), 3:192 
Mortgagors— 
Loss on Foreclosure (SC), 2:126 
Partially Solvent—Cancellation of In- 
debtedness (CCA-7), 1:60 


N 
Navy— 
Contracts—Vinson Act (BI), 1:64 
Leased Bases—Compensation for Per- 
sonal Services (BI), 12:760 
Nurse Corps—Subsistence Allowance— 
Gross Income (BI), 1:64 
NIRA— 
Net Loss Carry-over (CCA-9), 1:61 





CCA—Circuit Court of Appeals; number 
following hyphen designates circuit. 
CC—Court of Claims. 


Nonresidents— 
Aliens (BI), 8:512; 11:704 
Normal Tax— 
Individuals—Foreign Journalists (BI), 
1:64 
Nurse Corps— 
Army and Navy—Subsistence Allow- 
ance (BI), 1:64 


Oo 
Obligations— 
Forgiveness—Income Status (BTA), 
3:191 


State—Interest (BTA), 3:192 
Oil— 
Equipment—Sale (CCA-5), 1:61 
Pipe Line Transportation—Basis of 
Tax (BI), 8:512 
Sale for Non-lubricating Uses (BI), 
1:64 
Oil and Gas Leases— 
Conveyance—Stamp Tax (BI), 8:512 
Constructive Receipt of Income (BTA), 
11:703 
Oil Leases— 
Development—tTrust Taxable as Corpo- 
ration (BI), 2:127; (CCA-9), 12:757 
Sale (CCA-5), 1:61 
Sale and Transfer (DC), 8 :507 
Oil Wells—See also ‘‘Gas and Oil Wells’’ 
Depletion (BI), 8:512; (CCA-5), 9:573 
Overpayment of Tax— 
Credit—Reversal (CCA-7), 11:701 
Refund — Time Limitation (CCA-3), 


23127 
P 


Parent Corporation— 
Dividends Paid Credit (BTA), 11:702 


Partnerships— 
Profits — Decedent’s Accrued Income 
(SC), 5:319 


Sale of Securities— Basis of Gain 
(BTA), 6:384 
Stock Loss Limitation (SC), 1:59 
Patronage Dividends— 
Coéperative Business 
(CCA-9), 1:61 
Deductibility (CCA-9), 1:61 
Payment of Tax— 
Bond—Interest on Unpaid Deficiency 
(SC), 7:447 
City—When Deductible (CCA-2), 11:701 
Withheld (BI), 10:640 
Peddlers— 
Business Licenses (SC), 7 :447 
Pensions— 
Deductibility (BI), 1:64 
Personal Holding Company— 
Income (BI), 1:64 
Rent v. Royalty Income (CCA-3), 12:757 
Surtax (CCA-1), 2:127 
Personal Services— 
Compensation for (BI), 8:511; 12:760 
Pipe Lines— 
Depreciation (BTA), 8:510 
Oil Transportation (DC), 8:507 
Oil Transportation—Basis of Tax (BI), 
8 :512 
Possessions—See ‘‘U. S. Possessions’’ 
Processing Taxes—See also ‘‘AAA Process- 
ing Taxes’”’ 
Cotton (SC), 3:191 
First Domestic 


Associations 


Processing Defined 


(BI), 11:704 
Refunds (BTA), 11:703 
Property— 


Distrained—Surrender (DC), 10:638 

Involuntary Conversion — Capital  v. 
Ordinary Gain (SC), 6:383 

Purchase Payments v. Interest (BTA), 
8:510 

Received for Services—Basis of Gain 
or Loss (BTA), 10:639 

Subject to Distraint—Surrender (DC), 
8 :508 

Subject to Distraint—Surrender—Value 
of Insurance Policy (DC), 8:507 

Subject to Distraint—Value of Insur- 
ance Policy (DC), 8:508 





DC—District Court. 
SC—Supreme Court. 



















































































































































































































































































































































































































































































































































































768 


Public Utilities— 
Depreciation of Lines (BTA), 12:759 
Purchasers— 
Sec. 3672—Validity (BI), 4:256 
Purchases— 
Employer’s Stocks at Bargain—Addi- 
tional Compensation (BTA), 12:759 
Optional Contract—Payment—Deducti- 
bility (BTA), 6:384 


R 
Realty— 
Bequeathed—Depreciation and Mainte- 
nance Expense—Deductibility (BTA), 
2:128 
Deduction for tax paid (CCA-4), 2:126 
Realty Taxes— 
Accrual (BI), 12:760 
Deduction (CCA-4), 2:126 
Recovery of Taxes (DC), 8:508 
Refunds— 
AAA Taxes (DC), 
10 :638 
Claims (DC), 8:507, 8:508; (CCA-7), 
9:572 
Compensating ‘Tax—Imported Cigars 
(DC) 8:507 
Excess Profits Tax of 1919—Sec, 284(c), 
1926 Act (CCA-4), 5:320 
Floor Stock Tax—Burden of Proof 
(DC), 12:756 
Floor Stock Tax—Claim (DC), 5:320; 
(BC). 42::757 
Overpayment of Tax (CCA-3), 2:12 
Processing Taxes (BTA), 
(CCA-8), 12:757 
Suit—Reopened by Trustee in Bank- 
ruptcy (CCA-1), 1:61 
Suits for—Account Stated (CC), 8:508 
Time Limitation (CCA-3), 2:127 
Reimbursements— 
Stock Loss Deduction (BTA), 4:255 
To U. S. for Cost of a Facility (BI), 
11:704 
Remainder Interests— 
Basis (SC), 7:447 
Rentals— 
Community Property State (CCA-5), 
11:701 
v. Royalty Income—Personal Holding 
Company (CCA-3), 12:757 
Reorganization— 
Taxable Transfer (CCA-8), 1:61 
Reserves— 
Life Insurance Companies (SC), 1:59 
Retailer’s Excise Tax— 
Deduction (BI), 12:762 
teturns— 
Application for Relief under Sec. 722 
(Bl), 12:760 
Individual (BI), 11:704 
Individual — Community Property 
(BTA), 11:701 
Joint—See ‘‘Joint Returns’’ 
Withheld (BI), 10:640 
Royalties— 
Credit against Purchase Price—Year 
Option Exercised (CCA-7), 9:574 
Deductibility (BTA), 6:384 
Distribution—Taxability (BTA), 10:640; 
(CCA-3), 12:758 
v. Rent—Personal Holding Company 
(CCA-3), 12:757 


(CCA-7), 9:572; 


Ss 
Sales 
Borrowed Stock—Gross Income (BTA), 
8:510 
Corporation to 
(BTA), 10:639 
Installment — Repossession — Gain or 
Loss (DC), 12:757 
Oil for Non-lubricating Uses (BI), 1:64 
Oil Leases and Equipment (CCA-5), 
1:61, 10:638; (DC), 8:507 
Short — Ordinary Gain— 1932 Act 
(CCA-6), 2:127 
Stamp Tax (BI), 4:256 
Stock to Employees — Corporation's 
Gain (BTA), 11:703 
Stocks and Rights (BI), 1:64 
BI—Bureau of Internal Revenue. 
BTA—Board of Tax Appeals. 


Stockholders — Gain 


TAX ES—The Tax Magazine 


Sales—continued 

v. Loans—Option Payments Not Inter- 
est Expense (BTA), 11:703 

v. Partial Liquidation—Extent of Gain 
Realized (CCA-3), 12:757 

Sales Tax— 

Cost Plus a Fixed-Fee Basis (SC), 
412:755 

New York City—Deductibility 
8:512 

Securities— 

Sale to Remainderman—Gain or Loss 

(BTA), 10:639 
Section 3672— 

Validity against Mortgagees, Purchas- 
ers and Judgment Creditors (BI), 
4:256 

Services— 

Personal (BI), 8:511, 12:760 

Rendered U. S.—Telegraph, Telephone 
Radio and Cable Facilities (BI), 
8:512 

Stamp Tax— 

Basis (BI), 8:512 

Bonds Renewed by Agreement Extend- 
ing Mortgage (BI), 1:64 

Determination of Real Property by 
Law of State Where Located (BI), 
8:512 

National Bank Preferred Stock Issued 
to RFC (CC), 8:508 

Oil and Gas Leases—Conveyance (BI), 
8:512 

Sales (BI), 4:256 

Stock Issue and Transfer (DC), 9:574 

Stock Transfers (DC), 8:508; 9:574 

Transfers (BI), 4:256 

State Gasoline Tax— 

Deductibility (BI), 2:128 

Statute of Limitations— 

Bad Debt Losses (CCA-1), 9:572 

Fiduciary’s Liability—Insolvent Estate 
(BTA), 1:63 

Stock Transfer Tax— 

Merger of Fiduciary Bank (DC), 8:508 
Stockholders— 

Dividends-Paid Credit (BTA), 12:761 
Stocks— 

Acquired by Gift—Basis (CCA-2), 9:574 

Borrowed—Sale—Gross Income (BTA). 
8:510 

Exchange v. Payment of Commission 
(BTA), 9:575 

“First-in, First-out’’ Rule—Arbitrary 
Designation (DC), 3:191 

Investment Loss—Year 
(CCA-2), 12:757 

Loans Repaid in (CCA-D.C.), 8:507 

Loss Deduction — Reimbursement 
(BTA), 4:255 

Loss Limitation— Partnership (SC), 
1:59 

Preferred—Redeemed in Retirement of 
Indebtedness (CCA-1), 2:127 

Purchase Plan—Credit on Note Given 
(CCA-4), 1:60 

Rights—Sale (BI), 1:64 

Sale—Loss—Deductibility (BI), 6:384 

Sale to Employees—Corporation’s Gain 
(BTA), 11:703 

Stamp Tax on Issues or Transfers 
(DC), 8:508 

Worthless—See ‘‘Worthless Stock’’ 

Suit— 

Refund—Reopened by Trustee in Bank- 

ruptcy (CCA-1), 1:61 
Surplus— 

Improper Accumulation (CCA-3), 1:62; 

(BTA), 1:63 
Surtax— 

Personal Holding Company — Agree- 
ment to Redeem Preferred Stock on 
Retirement of Indebtedness (CCA-1), 


22127 


(BI), 


Deductible 


xy 
Tax Sale— 
Capital Loss (SC), 5:319 
Taxes— 
Additions in Case of Deficiency (BI), 
1:63 
Foreign—See Foreign Taxes 


CCA—Circuit Court of Appeals; number 
following hyphen designates circuit. 
CC—Court of Claims. 


December, 1941 


Taxes—continued 
Evasion—Willful (CCA-8), 4:255 
Improper Accumulation of Surpius— 
1928 Act (CCA-3), 1:62 
Liens (CCA-6), 1:61 
Local Benefits — Deductibility (BI), 
1:64 
Paid—Deductibility (BI), 4:256; 8:512 
Recovery (DC), 8:508 
Unjust Enrichment (BTA), 4:255 
Telegraph, Telephone, Cable, etc. Facil- 
ities— 
Services Rendered U. S. (BI), 8:512 
Termite Damage— 
Loss—Deductibility (DC), 8:508 
Transferees— 
Liability—Adequate Consideration for 
Transferred Assets (CCA-5), 3:191 
Tax Liability (DC), 8:508; (CCA-4), 
12 :758 
Transfers— 
Stamp Tax (BI), 4:256 
Taxable—Whether Reorganization 
(CCA-8), 1:61 
Traveling Expenses— 
Deductibility (BI), 8:512 
Trust Income— 
Accounting Method (BTA), 8:510 
Accumulated—Taxability to Grantor 
(CCA-3), 9:572 
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